













PRESIDENT’S SECRETARIAT 

(LIBRARY) 


Accn. No Class No 

The book should be returned on or before the date 
last stamped below. 



1 


THE 

STATUTE OF WESTMINSTER 
AND 

DOMINION STATUS 


1 




THE 

STATUTE OF WESTMINSTER 

AND 

DOMINION STATUS 

BY 

K. C. WHEARE 

Fourth Edition 


OXFORD UNIVERSITY PRESS ‘ 

1949 



Oxford University Press y Amen Housoy London E.C. 4 

GLASGOW XEW YORK TORONTO MELBOURNE WELLINGTON 
BOMBAY CALCUTTA MADRAS CAPE TOWN 

Geoffrey Cumberlegey Preblisher to the University 


MRST EDITION 1 938 
SECOND EDITION 1 942 
THIRD EDITION 1 947 

Reprinted photographically in Great Britain in 1949 

by LOWE & BRYDONE, PRINTERS, LTD., LONDON, from 
corrected sheets of the first edition 



PREFACE TO THE FOURTH EDITION 

I 

r j the third edition of this book, published in 1947, 
I introduced into the text some discussion of Ae 
adoption of sections 2-6 of the Statute of Westminster 
by the Commonwealth of Australia in 1942. Soon after 
the third edition was published New Zealand adopted 
the relevant sections and meanwhile Dominion status 
was accepted by India, Pakistan, and Ceylon, In this 
fourth edition I have endeavoured to take some account 
of these developments, principally by the printing of the 
New Zealand Adoption Act with a long explanatory 
note in Appends VI and by the introduction of a new 
Appendix VII in which the provisions of the Indian and 
the Ceylon Independence Acts, 1947, are compared with 
those of the Statute of Westminster. These modifica- 
tions and adaptations to bring the book up to date 
represent a minimum. It would have been foolish to 
attempt more when further changes are so obviously 
imminent. It may be convenient to mention that 
alterations from the text of the third edition wll be 
found on pp. 210, 231-5, 290, 321-3. No alteration has 
been made, however, in the numbering of the pages 
throughout the book. K. C. ^V. 

All Souls College, Oxford 
22 September 1948 



PREFACE TO THE FIRST EDITION 

F I the following pages I do not attempt an exhaustive 
examination of the Statute of Westminster, 1931, 
or of Dominion Status. I confine myself instead to the 
limited task of explaining what are the effects of the 
Statute of Westminster upon Dominion Status. These 
effects have often been exaggerated and are occasionally 
the subject of controversy. This is due partly to the 
obscurity or ambiguity of certain provisions of the 
Statute itself, but more, I think, to a fkilure to appreci- 
ate the precise and limited function which the Statute 
was intended to perform in the process of defining 
Dominion Status. It has seemed worth while, there- 
fore, to attempt some explanation of this function, and 
of the actual terms in which it was carried out in the 
Statute. 

It follows from my limitation of the inquiry that some 
important aspects of the Statute and of Dominion 
Status receive in this book only scant treatment or no 
treatment at all. In particular it has been necessary 
to concentrate attention upon the rather barren con- 
stitutional aspects of Dominion Status and to neglect 
the more fruitful and perhaps more interesting and cer- 
tainly more difficult questions of its political and eco- 
nomic origins and implications. But I need not apologize 
for this neglect. These wider problems are expounded 
in chapters of unrivalled penetration and interest by 
Professor W. K. Hancock in his Survey of British Common- 
wealth Affairs, and it is to this book that the reader will 
turn if he wishes to understand fully the meaning of 
Dominion Status. 
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I confess I have found even the limited task of explain- 
ing the effects of the Statute upon Dominion Status very 
difficult to perform clearly and accurately. Such success 
as I have achieved is due in large measure to the gener- 
ous assistance I have received from experts. Certain of 
them prefer to remain anonymous, but I am able to 
acknowledge my debt to others. The first half of the 
book was read in typescript by Dr. W. I. Jennings, 
Reader in English Law in the University of London, 
who most kindly found time while on holiday to send 
me valuable suggestions and criticisms; by Mr. C. L. 
Dillw^m, Student of Christ Church, who freely placed 
at my disposal his knowledge of colonial history; and 
by Mr. R. T. E. Latham, Fellow of All Souls’ College, 
to whose supplementary legal chapter in Professor 
Hancock’s Survey I am indebted also. Dr. Nicholas 
Mansergh read the two chapters on the Irish Free 
State and tried to save me from some of my many 
errors of over-simplification there. 

The book was read in proof by Professor Reginald 
Coupland and has benefited greatly in exposition and 
subject-matter from his precept and example. Without 
his support and encouragement, indeed, it would not 
have been written. Mr. Gilbert Ryle, Student of Christ 
Church, cast the eye of a tolerant logician over the 
whole work and endeavoured to eliminate some of the 
complicated jargon with which, in common with many 
other students of political science, I am wont to conceal 
my thought or the absence of it. 

The extent of my obligation to the writings of Pro- 
fessor A. Berriedale Keith will be obvious. I received 
from Professor Keith also a measure of generous 
critirism find fripndlv «»nrnnr3<Tpmpnt pt tb/» of 
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ray studies in this field whicli I remember with special 

gratitude. 

My greatest obligation, however, is to Professor K. H. 
Bailey, Dean of the Faculty of Law in the University of 
Melbourne. It was my good fortune that Professor 
Bailey should revisit Oxford while the book was in 
preparation, and should permit me to draw freely upon 
his knowledge of the Statute of Westminster, of which 
his understanding, if I may presume to say so, is 
unexampled in its depth and clarity. 

I should explain, perhaps, that the present book has 
grown out of my earlier essay. The Statute of Wesiminsler, 
1931^ published by the Clarendon Press in 1933 and 
now out of print. Enough had happened since 1933 to 
convince me that I would do better to write an entirely 
new book on the subject rather than to patch up the 
former book for a second edition. 

I may add that the book has been written during my 
tenure of a lecturership for research at Christ Church. 
I take this opportunity to record of my colleagues that 
I have enjoyed membership of a Senior Common Room 
where the art of learned conversation still flourishes, 
but where also, to adapt the words of Dr. Johnson’s 
friend, Mr. Edwards, cheerfulness is always breaking 
in. And Dr. Johnson himself said: ‘Sir, it is a great 
thing to dine with the Canons of Christ Church.’ 


Christ Church, Oxford 
12 January 1938 


K. C. W. 
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I 

LAW AND CONVENTION 


I 

T he first significant fact about the Statute of West- 
minster, 193 1 is that it is a statute. It belongs, that 
is to say, to that class of constitutional rules which are 
usually described as rules of strict law or juridical con- 
stitutional rules; it belongs to the body of law, strictly 
so called. These rules of strict law possess the distin- 
guishing formal characteristic that they are those rules 
recognized, accepted, and applied by the courts in the 
determination of disputes; they alone form the law, as 
that term is understood in the courts. Statutes, statu- 
tory orders, prerogative orders, and judicial decisions 
are all rules of strict law, in the sense in which that term 
has been defined above; they will all be accepted and 
applied by a court. These constitutional rulra of strict 
law do not exhaust the whole body of constitutional 
rules which regulate the system of government in any 
community. There exists in ajddition a class of non- 
legal (though not illegal) constitutiomil rules, in the 
sense Aat they are rules which do not determine deci- 
sions in a court. These rules are described by such terms 
as practices, maxims, usages, customs, or conventions.* 

* 22 Geo. 5, c. 4. The Statute is reproduced as Appendix II to this 
book. 

* The best exposition of the nature of these rules is still that of Dicey, 
in spite of a few misconceptions which later writers have pointed out. 
See Law of the Constitution (gth ed.), especially c. xiv. See also W. I. Jen- 
nings, Cabinet Government^ c. i. The misconceptions are pointed out in 
W. I. Jennings, The Law and the Constitution, c. iii; and in E. C. S. Wade*s 
Introduction to the gth ed. of Dicey’s book. 
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LAW AND CONVENTION 

Their sanction is not necessarily weaker than that of the 
rules of strict law; their formulation is not necessarily 
vaguer. The essential characteristic distinguishing the 
two classes of constitutional rule is that rules of strict law 
are those rules recognized and applied by a court; non- 
legal rules are those rules which are not recognized and 
applied by a court. If and when a court does recognize, 
say, a constitutional custom, as a rule which it will apply 
in the deteimination of a dispute before it, then that 
custom has ceased to be a non-legal rule, and has joined 
the body of law strictly so called.^ 

The Statute of Westminster, then, is a constitutional 
rule of strict law, ‘Dominion Status* on the other hand 
cannot be defined exclusively, or indeed mainly, in terms 
of strict law. It is an expression used to describe the con- 
stitutional and international position of the Dominion 
of Canada, the Commonwealth of Australia, the Do- 
minion of New Zealand, the Union of South Africa, the 

* Thus, in British Coal Corporation v. the King, [1935] A.C. 500, Lord 
Sankey said : ‘But according to constitutional convention it is unknown 
and unthinkable that His Majesty in Council should not give effect to 
the report of the Judicial Committee, who are thus in truth an appellate 
Court of Law, to which by the statute of 1833 appeals within their 
purview are referred.’ (At p. 51 1 .) 

It is to be noted that Lord Sankey said ‘in truth’, not ‘in law*. The 
recognition of constitutional custom and convention as law is unusual 
in the Judicial Committee. It is doubtful whether Lord Sankey’s words 
here should be taken as laying down a new rule of law. But Duff C. J. 
appears to treat them as doing so in his judgment in the Privy Council 
Appeals Reference^ [*940] S.C.R. 49. Perhaps the most extreme example 
of the recognition of convention as law is found in the judgment of Duff 
C. J. in Re Minimum Wage Act, [1936] S.C.R., 461, espec. at pp. 476-7. 
But contrast his words in the Disallowance and Reservation References, 
[1938] S.C.R. 71 at p. 78: ‘We are not concerned with constitutional 
usage. We are concerned with questions of law. . . .’ Yet, if some con- 
ventions are to be recognised, why not all? See Jennings, 52 L,Q.R,, at 
pp, 177-8. 
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Irish Free State, and Newfoundland,* or any one of 
them. This constitutional and intemationzil position 
may be set out partly in rules of strict law, such as 
statutes, passed by the United Kingdom Parliament 
or by the Parliaments of the Dominions, and judicial 
decisions, and partly in non-legal rules, such as con- 
stitutional conventions. The most important of the 
rules of strict law which define Dominion Status at 
present are to be found in a statute of the United ELing- 
dom Parliament, the Statute of Westminster itself. The 
most important of the non-legal rules are to be found in 
the constitutional conventions between Great Britain 
and the Dominions agreed upon and declared at the 
Imperial Conferences of 19226 and 1930, and set out in 
the reports of these Conferencesi^ This association of 
constitutional conventions with law, ‘has long been 
familiar in the history of the British Commonwealth; 
it has been characteristic of political development both 
in the domestic government of these communities and 
in their relations with each other; it has permeated both 
executive and legislative power’.^ It is proposed in this 
book to examine the development of Dominion Status 
in order to analyse out the elements of law and conven- 
tion, and to discover their interaction upon each other 
at certain stages in the development. In particular it is 

* In 1933 Newfoundland surrendered her status as a Dominion. The 
status of Eire is considered later, pp. 271 ff. 

* See P^eport of the Inter-Imperial Relations Committee of the Im- 
perial Conference of 1926; a Committee presided over by Lord Balfour. 
The Report was adopted by the Conference and is printed as part of the 
Report of the Conference. Cmd. 2768, pp. 13-30. For 1939, see Report 
of the Conference on the Operation of Dominion Legislation and Merchant Shipping 
Legislation, 1929, Cmd, 3479, adopted with certain modifications by the 
Conference of 1930, and made part of its Report (Cmd. 3717, p. 18). 

3 Cmd. 3479, para. 56. 
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proposed to concentrate attention upon the most impor- 
tant legal rule, the Statute of Westminster, and the most 
important collection of non-legal rul«, the 1926 and 
1930 Reports, and to explain their relation within the 
concept of Dominion Status. Neither the Statute of 
Westminster alone, nor the Reports alone, can supply 
an adequate definition of Dominion Status. The 
Statute, taken along with other rules of strict law, could 
supply an adequate definition of the legal status of the 
Dominions; the Reports, taken along with other non- 
legal rules, could supply an adequate definition of the 
conventional status of the Dominions; but it requires 
a correlation of the two elements to describe the consti- 
tutional status of the Dominions, and it is this constitu- 
tional status which is denoted by the term ‘Dominion 
Status’. Here, as elsewhere in British constitutional 
development, it is not the isolation of law from conven- 
tion, but the association of law with convention within 
the constitutional structure which is the essential 
characteristic. This proposition is stated dogmatically 
here. But it is believed that the discussion of the Statute 
of Westminster and of Dominion Status which follows 
will illustrate and justify what has been asserted. 

It has seemed necessary at the outset first to distin- 
guish constitutional rules of strict law, as exemplified by 
the Statute of Westminster, from non-legal constitu- 
tional rules, as exemplified by the conventions declared 
in the Imperial Coirference Reports, and immediately 
thereafter to assert the inter-relation and interaction 
of these two classes of rule, as exemplified in the term 
‘Dominion Status’. For there is a tendency, in the 
discussion of British constitutional development, to 
underestimate the importance of rules of strict law, and 
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n particular of statute, in that development; to over- 
stimate the importance of non-legal rules ; and sraiously 
:o misconceive the relation of the two classes of rule to 
5ach other. It is asserted, for example, that Great 
Britain and the British Empire have an ‘unwritten’ con- 
stitution. A constitutional statute is regarded therefore 
is something alien to the spirit of the constitution. On 
mch a view of the nature of the British constitution, and 
of the constitution of the British Empire, it was inevitable 
that the passing of the Statute of Westihinster should 
appear to be a mistake. Some members of Parliament, 
in the United Kingdom and in the Dgihinions,* objected 
to the proposal to pass the Statute, not because of the 
terms it contained, but because it was a statute. Lord 
Buckmaster, an ex-Lord Chancellor, put this point of 
view in the House of Lords during the second reading 
of the Statute of Westminster Bill. He said that he in- 
tended to support the Bill, but that he felt it was a mistake. 

It is not — ^he said — ^that its actual terms offend any of the 
relationships existing between ourselves and our Dominions. 
It is that it is, as I believe, for the ^t time, an attempt made 
to put into the form of an Act of Parliament rules which 
bind the various component parts of the Empire, and that 
I regard as a grave mistake.* 

He went on to assert that 

the thing which has made this country grow is that it never 
has had a written Constitution of any sort or kind, and the 

* e.g. in Australia, Mr. W. M. Hughes reiterated the wew he had 
already expressed at the Imperial Coherence of 1921 that it was un- 
necessary to write down the Consdtution of the British Empire in black 
and white, Aitstralimi Commonwealth ParlUtmentaiy Debates, vol. 131, pp. 
4071-6; Sir George Pearce, ibid., p. 4503. In New Zealand, Sir Thomas 
Sidey, Xew Zealand Parliamadasy Debates, vol. 228, pp. 634 if. 

* 83 H.L. Deb., 5 s., 195. 
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consequence has been that it has been possible to adapt, 
from time to time, the various relationships and authorities 
between every component part of this State, without any 
serious mistake or disaster. That is what I think ought to 
be the ideal aimed at between ourselves and the various 
other nations which together make up the British Empire.^ 
. . . You should avoid as far as possible putting a definition 
of what the relationships may be into the unyielding form 
of an Act of Parliament. That is what this Statute has 
attempted to do.^ 

2 

What validity is there in this argument? It is not 
possible to answer this question fully at this early stage. 
It is necessary, however, to make one or two elementary 
distinctions which may help to put the matter in a true 
perspective. There may be discovered in any state a col- 
lection of rules which establish and regulate the political 
institutions of that state. It will be convenient to call 
this entire collection of rules the ‘constitutional structure’ 
of the state. It consists of rules of strict law, both written 
and unwritten, and of rules which are not classed as part 
of the law strictly so called, and these also may be written 
and unwritten. In some states, however, a selection from 
the rules of strict law, which establish and regulate poli- 
tical institutions, is collected in a written document, 
which is called the Constitution.^ And, on this definition 
of ‘Constitution’, it follows that, first, the Constitution is 
a part, not the whole, of the constitutional structure; 
and, secondly, there is no such thing as an ‘unwritten’ 

^ Ibid, 196. 

* Ibid, 195-6. Lord Hailsham, at that time Secretary of State for 
War, appeared to sympathize with this view. Ibid., 213. 

^ M. Dareste has collected six volumes of them. See F. R. Dareste, 
Les Constitutions Modemes (4th ed.). 
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Constitution. Adopting these distinctionsj it can be 
said that the United Kingdom has a constitutional 
structure, but it has no written Constitution. States such 
as France, the United States, Sweden, the U.S.S.R., 
Switzerland, or the British Dominions, also possess a 
constitutional structure, but of this constitutional struc- 
ture a written Constitution forms part. Lord Buck- 
master’s statement, then, emphasizes this first point 
about the system of government in the United Kingdom 
and it is a point worth making. For it is a usual though 
not a necessary characteristic of a written Constitution 
that the rules it contains prevail over all other rules of 
strict law in so far as the latter are repugnant to the 
Constitution, and further that the alteration of the rules 
in the Constitution requires some special process not 
necessary for the alteration of the ordinary rules of 
strict law. The existence or not of a written Constitu- 
tion is for the lawyer and for the politician, therefore, 
a distinction of practical importance. 

But Lord Buckmaster’s statement is misleading be- 
cause it goes on to suggest that not only has Britain had 
no written Constitution, but that it has had no other 
written constitutional rules of any importance, and in 
particular, no constitutional statutes. Changes in its 
constitutional structure by the method of statutory 
enactment, it is suggested, are exceptional and abnormal 
in the British system. This is not true. An important 
part of the rules which compose the British constitu- 
tional structure are written rules of strict law, including 
statutes, and statutory and prerogative orders. They are 
collected into books which any one may read.* The Bill 

* e.g. C. Grant Robertson, Select Statutes^ Cases and Documents to illustrate 
English Constitutional History. 



8 LAW AND CONVENTION 

of Rights (1689),* a written statutory enactment of 
Parliament, lays down, inter alia^ the fundamental con- 
stitutional rule that taxation may not be levied without 
the consent of Parliament. The Act of Settlement, 1701,® 
the Act of Union with Scodand, 1 707,® the Act of Union 
with Ireland, 1800,* the Parliament Act, 191 1,® the Re- 
presentation of the People Acts, 1832, 1867, 1884, 1918, 
and 1928,* the Ballot Act, 1872,’ the Judicature Acts, 
1873, 1875, and' 1925,* the Incitement to Disaffection 
Act, 1934,® His Majesty’s Declaration of Abdication Act, 
1936,*® the Regency Act, 1937,“ and the Acts erecting 
various new ministries, such as the Ministry of Health 
Act, 1919,*® and the Ministry of Transport Act, 1919,*® 
are all examples of alterations Or innovationsvin the con- 
stitutional structure of Great Britain by means of 
written, statutory, juridical rules. Again, the code of 
regulations issued imder Order-in-Coimcil in pxirsuance 
of the Emergency Powers Act, 1920, which confers 
powers to deal wi& internal disturbances, is an example 
of written juridical constitutional rules, issued under 
statutory powers. 

Nor must it be assumed that the class of written con- 
stitutional rules is confined to the province of the written 
rules of strict law, such as statutes and statutory orders. 
There is no necessary reason why a constitutional cpn- 
vention should not tJike written form. The procedure of 

* I W. & M., scss* 2, c. 2. * 12 & 13, Wm, 3, c. 2. 

* 5 Anne, c. 8, ^ 40 Geo. 3, c. 67. * i & 2 Geo. 5, c. 13. 

^ 2 Wm. 4, c. 45; 30 & 31 Viet, c. X02; 48 Viet, c. 3; 7 & 8 Geo, 5, 
c. 64; 18 & 19 Geo. 5, c. 12. 

^ 35 & 36 Viet, c. 33, introducing the secret ballot at elections. 

* 36 & 37 Viet, c. 66; 38 & 39 Viet, c. 77; 15 & 16 Geo. 5, c. 49. 

* 24 & 25 Geo. 5, c. 56, I Ed. 8, c. 3. 

“ I Ed, 8 & I Geo. 6, e. 16. ** 9 & 10 Geo. 5, c. 21. 

” 9 & 10 Geo. 5, c. 50. 10 & II Geo. 5, c. 55. 
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Parliament, for example, forms part of the constitutional 
structure of the United Kingdom, and constitutes a body 
of convention. None the less it is in great part embodied 
in written form.* 

The point which Lord Buckmaster made, therefore, 
was that Great Britain and the British Empire had no 
Constitution. He desired to stress also the fact that many 
important constitutional changes had occurred in Great 
Britain and in the British Empire without the alteration 
of any rule of strict law. It is submitted here, however, 
that the form in which he stated this point, and the form 
in which it was stated by critics in the Dominion Parlia- 
ments, suggested first, that constitutional change in the 
British structure by the method of statutory enactment 
was abnormal, and secondly that the distinction between 
written and unwritten constitutional rules was equiva- 
lent to the distinction between statute and convention. 
Neither of these propositions can be supported from 
British constitutional history. 

It is important, on the other hand, to give full weight 
to the main point which Lord Buckmaster and other 
critics had in mind, and not to concentrate too much at- 
tention on verbal inconsistencies. Far-reaching changes 
in the British constitutional structure have occurred 
without the assistance of statutes; the framework of the 
rules of strict law has remained unaltered. Campbell- 
Bannerman is reported to have said to M. de Fleuriau, 
at one time French Ambassador to the Court of St. 
James; 

. . . Qjiand nous faisons une Revolution, notis ne detruisons 
pas notre maison, nous en conservons avec soin la fa 9 ade 
et, derriere cette fagade, nous reconstruisons unc nouvelle 

* Dicey emphasized this point. Law of the Constitution (9th ed.), p. 28. 
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maison. Vous, Frangais, agissez autrement: vous jetez bas 
le vicil edifice et vous rcconstruiscz la m6me meiison avec 
une autre fagade et sous un nom difiTdrent. 

And, as M. de Fleuriau remarked: ‘II y a du vrai 
dans cette boutade.’^ These non-legal rules are given a 
variety of names, as has been indicated. It appears con- 
venient to adopt two terms, usage and convention. By 
convention is meant an obligatory rule; by usage, a rule 
which is no more than the description of a usual practice 
and which has not yet obtained obligatory force. A 
usage, after repeated adoption whenever a given set of 
circumstances recurs, may for a sufficient reason acquire 
obligatory force and thus become a convention.^ But 
conventions need not have a prior history as usages. A 
convention may, if a sufficient reason exist, arise from a 
single precedent. Or again it may result from an agree- 
ment between the parties concerned, declared and 
accepted by them as binding.^ 

Some familiar examples may be mentioned to illus- 
trate the distinction between usage and convention.* The 
rule that the King must assent to a Bill duly passed by 
Lords and Commons; or the rule that the King must 
appoint as his Ministers those persons who can command 
a majority in Parliament; or the rule that the King must 
act on the advice of such Ministers in the exercise of his 
powers in ordinary executive government — ^these are 

^ Recounted by M. de Fleuriau in the Preface to J. Magnan dc 
Bornier, VEmpire Britannique, son Evolution politique et constiiutionnelle^ 

p. 6. 

* In these cases, the term ‘convention’ is equivalent to ‘custom’. 

3 Here the meaning is equivalent to that attaching to ‘convention’ in 
international relations, and it describes most accurately, too, the origin 
and nature of most of the conventions which regulate Dominion Status, 
e.g. those declared in the Imperial Conference Reports. 
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all constitutional conventions. They have acquired 
obligatory force for some sufficient reason, after, and 
usually to some extent because of, repeated adoption on 
successive occasions. Each has had a period in its his- 
tory when it might be described as a mere usage. It is, 
indeed, much easier to find usages in certain matters in 
the British constitutional structure than it is to find con- 
ventions.* Almost all the rules which regulate the King’s 
exercise of his legal power to dissolve Parliament or his 
legal power to appoint a Prime Minister amount in truth 
to little more than usages. It is not possible to say, for 
example, that there is a convention that the King must 
grant a dissolution to his Prime Minister, if the Prime 
Minister asks for it. The grant of a dissolution by George 
V to Mr. Ramsay MacDonald in 1924 proves no more 
than that in that particular case the King felt obliged to 
grant a dissolution. There is no evidence that he recog- 
nized an obligatory rule or enunciated any such rule. 
Groups of cases can be collected to illustrate several 
points of view on this question.^ They constitute a collec- 
tion of usages ; they describe what the practice has been; 
they are instances, not obligatory rules. 

In the same way it is not possible to say that there is a 
convention that the King must appoint as his Prime 
Minister a member of the House of Commons. The most 
that can be said is that since Lord Salisbury resigned the 
Prime-Ministership in 1902, no member of the House of 
Lords has been appointed Prime Minister, emd that in 

^ Mr. Justice H. V. Evatt’s The King and His Dominion Governors, 
establishes this point beyond doubt. He does not adopt the term ‘usage% 
but he illustrates the variety of practices that exist and the absence of a 
defined convention in many matters of fundamental importance. 

* Evatt, op, dt,, c. viii. Gf. Jennings, Cabinet Government, c. xii and 
Appendix IV, especially views of Lord Hugh Cecil and A. V. Dicey. 
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1922 Mr. Baldwin was appointed Prime Minister at a 
time when Lord Gurzon might have been appointed. 
There were definite reasons for that appointment in 
1922. It was the Kling’s view, we are told, that ‘since the 
Labour Party constituted the oificial opposition in 
the House of Commons and were unrepresented in the 
House of Lords, the objections to a Prime Minister in the 
Upper Chamber were insuperable’. * But there is nothing 
to suggest that George V in appointing Mr. Baldwin 
accepted or enunciated an obligatory rule to the eflfect 
that the Prime Minister for the futme must be a member 
of the House of Commons. The most that can be said is 
that he followed the practice usual since 1902. There 
is a usage, no more. It is obvious that the existence of 
a variety of usages without any single obligatory conven- 
tion must lead to vagueness, confusion, and misunder- 
standing in the exercise by the King of some of his most 
important powers.* But the fact remains that the number 
of genuine, accepted conventions in this sphere is few. In 
the opinion of some writers there should be more of them. 

For, as has been said, conventions can be created by 
agreed declaration, and can be written down in an 
agreed form. The parliamentary procedure of the House 
of Commons and House of Lords has for the most part 
been adopted in this form, and now comprises an im- 
portant body of conventional rules regulating the entire 
legislative process.* These rules exercise an important 

* Ronaldshay, Life of Lord Cvrison, vol. i, p. 352. 

* This is the paramouiit conclusion of Mr. Justice Evatt’s book. His 
remedy would be not to commit agreed conventions to writing in a non- 
legal form (which, in the view of the present writer, has much to com- 
mend it), but to enact the appropriate rules, to translate them into 
stricdy legal form. See op. cit., p. 289. 

5 See G. F. Campion, Introduction to the Procedure of the Home of Com- 
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effect upon the working of the system of responsible 
government in Great Britain, and must be ranked as 
equal in importance to the other usages and conven- 
tions which have also zissisted in the development of that 
system. Such a rule, for example, as that embodied in 
Standing Order 63 of the House of Commons is a major 
constitutional principle: 

This House will receive no petition for any sum relating 
to the public service, or proceed upon any motion for a 
grant or charge upon the public revenue, whether payable 
out of the consolidated fund or out of money to be provided 
by parliament, unless recommended from the crown," 

And there are rules which regulate the committee system 
in the House of Commons, which regulate the discussion 
of public affairs, and which govern the relations between 
the executive and the legislature. All these rules are non- 
legal, in the sense that they do not receive recognition in 
an ordinary court of law. 

The view that constitutional change in Great Britain 
takes place solely or almost entirely through the opera- 
tion of usage and convention, leaving the facade of strict 
law unaltered, is due very largely to the great promi- 
nence given — and rightly given — ^by constitutional his- 
torians to one very important constitutional change 
which did take place, in the main, by this method, viz. 
the development of the system of Cabinet Govenunent. 

Tnons; Sir T. Erskine May, A Treatise on the Law, Prmleges^ Proceedings and 
Usage of Parliament (14th cd., 1946). The present writer has classified 
such rules as the staning orders of the House of Gommonsf under the 
heading of conventions. Cf. Dicey, op. cit, p. a8. Jennings appears to 
favour a classification which includes such rules under a separate heading 
of ‘the law and custom of parliament*. The Law and the Constitution^ p. 55. 

* This rule, or something like it, has been in operation since the begin- 
ning of the eighteenth century. 
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While France experimented with the twelve ‘written’ 
constitutions which have been framed for her since 1 789/ 
and, as Campbell-Bannerman’s remark suggests, really- 
altered nothing fundamental, in England the transition 
was made from the system of a royal executive to that of 
a parliamentary executive, without the formulation in 
a single rule of strict law of the essential principles in- 
volved. But while in no constitutional structure are 
usage and convention more obviously and more exten- 
sively operative than in the British structure, none the 
less rules of strict law, and in particular statutory enact- 
ments, tire an integral part of the structure, and are an 
increasingly important medium through which changes 
in it are brought about. The Reform Act of 1832, the 
Ballot Act of 1872, and the Parliament Act of 191 1, are 
each as important and as fundamental as any conven- 
tional rule. 

One further elementary point may be mentioned to 
assist in placing the relation of rules of strict law and non- 
legal rules in its true perspective. Those who stress the 
fact that Great Britain has no written Constitution, 
appreciate the importance of non-legal rules, such as 
usages and conventions, in such a constitutional struc- 
ture. But they often overlook the fact that in states which 
possess a written Constitution, not only are many consti- 
tutional rules of strict law to be found outside the terms 
of the Constitution, but also non-legal constitutional 
rules, in the form of usages and conventions, occupy an 
important place in the constitutional structure.* In 
other words, such critics tend to overlook the fact that 
in all states, as has been said, there is a constitutional 

‘ Adopting Dicey’s enumeration of them in Law of the Constitution (9th 
ed,), p, I2Q. 2 ‘niVftv. oh nt nn oft— n 
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structure, a collection of rules which regulate and esta- 
blish political institutions, and these rules are in part 
rules of strict law, and in part non-legal rules. Usages 
and conventions are no less necessary in a constitutional 
structure of which part is inscribed in a Constitution, 
than they are in a constitutional structure which con- 
tains no Constitution. In France,* Sweden, and the 
United States, for example, where there is a Constitu- 
tion, there exists also an additional body of rules of strict 
law in the form of statutes, executive orders, and judicial 
decisions. There exists, further, a body of non-legal 
rules in the form of usages and conventions. Thus in 
France and the United States the unique position 
occupied by committees of the two Houses of the Legis- 
lature in the conduct of l^islative business is based upon 
the rules of parliamentary procedure adopted by these 
houses.® Usage and convention govern the exercise in 
France of the legal poweis explicitly conferred upon the 
President in the Constitution of 1875. His right of dis- 
solving the Chamber, with the consent of the Senate, has 
fallen into disuse; his legislative veto has never been 
exercised; his extensive powers as chief executive are 
exercised on the advice of ministers. Usage and conven- 
tion have initiated and established in Sweden a system 
of cabinet government, where the principle of the re- 
sponsibility of the executive to the two Houses of Parlia- 
ment jointly is gradually being recognized. In this way 
the elaborate Swedish Constitution of 1806 has been 
considerably modified, and the preponderating power 

* The references here and throughout are to the Third Republic. 

* For France see, e.g,, Joseph-Barthelemy, Essai sur U travail parle^^ 
mentaire et le systeme des Commissions; and R. K, Gooch, The French Parlia- 
mentary Committee System, For the United States see W. F, Willoughby, 
Principles of Legislative Orgamsaiicn and Administration, 
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within it is now the legislature rather than the executive. 
In the United States the most striking case of constitu- 
tional change through the operation of convention is 
found in the exercise of the powers of the presidential 
electors. Their function, as provided in the Constitution, 
was intended to be one of deliberation, but they act 
now merely as an automatic register of the wishes of the 
electorate. Indeed, as Dicey remarked, ‘it may be 
asserted without much exaggeration that the conven- 
tional element in the constitution of the United States 
is now as large as in the English constitution’.* 


3 

It IS then the interaction and co-operation of rules of 
strict law and non-legal rules which is characteristic of 
all comtitutional structures, and of none more than 
the British. This interaction and co-operation take a 
variety of forms. Sometimes the two kinds of rule supple- 
ment each other in the regulation of a given sphere, 
without hnpingeing upon or modifying or nullifying the 
operation of each other. A good example of this in the 
United Kingdom is the position of such institutions as 
those of Prime Minister, Cabinet, Leader of the Opposi- 
tion and Party. All four are recognized and, to a small 
degree, regulated, in the Ministers of the Crown Act, 

* Op. cit.,p. 28, note i . The whole subject of the place and importance 
tjf convention in the American constitutional structure has been dis- 
cussed illuminatingly by H. W. Horwill in The Usages of tite American 
Qmtitutm. He excludes any discussion of the rules regulating the com- 
mittee system and similar topics on the ground that they are mere rules 
of parliamentary procedure and cannot be ranked as conventions. Op. 
cit, p. 197. This distinction does not appear to the present writer to be 
justified. 
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1937, but their status and functions otherwise remain 
governed largely by usage and convention alone.* In a 
similar way the legislatures in France and the United 
States are regulated as to thdr powers and composition 
by rules of strict law set out in the Constitution and in 
statutes, and, as to their procedure and relations with 
each other, by non-legal rules in the form of rules of 
procedure and other usages and conventions. 

The two kinds of rule again may impinge upon each 
other in such a way that the operation of the rule of strict 
law is modified by the operation of the non-legal rule. 
A power which, juridically, is conferred upon a person or 
body of persons may be transferred, guided, canalized 
by the operation of non-legal rules. In this way a non- 
legal rule may decide the ends for which and the organs 
through which some power, which owes its existence to 
a rule of strict law, may properly be exercised. The rule 
of strict law is not completely nullified. It is combined 
with a non-legal rule to make a new constitutional rule. 
The working of the cabinet system in Britain illustrates 
this type of co-operation. The legal powerinthehands of 
the King, by prerogative or imder statute, tc perform 
certain (not very extensive) functions in the administra- 
tive government of the country is exercised, by usage 
and convention, through and on the advice of ministers 
responsible to Parliament. In the same way the exercise 
of the legzil executive powers of the President in France 
has, largely as the result of usage and convention, been 
transferred to ministers in Parliament, and the effective 
exercise of the legal power of the College of Electors in 
the United States to choose a president has been trans- 
ferred to the electorate. 

* The Act is i Ed. 8 & i Geo. 6, c. 38. 

'■sn* 
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Or again a rule of strict law may be nullified by con- 
vention in such a way that the powers which the rule of 
strict law conferred may ceeise to operate altogether. 
It would appear that the legal power of the President in 
France to <fissolve the Chamber of Deputies, with the 
advice and consent of the Senate, is now by convention 
constitutionally inoperable. It was thought, too, before 
1909 that the legal power of the House of Lords to reject 
or amend a money Bill duly passed by the Commons had 
been rendered constitutionally inoperable. Redlich 
wrote in 1907: 

... It is now both true in fact and accepted as a principle of 
constitutional law that the House of Lords is excluded from 
influence on money matters and it can never expect to 
reassert a claim to possess any. The immensely important 
constitutional reform . . . was completed without alteration 
or enactment of a single rule of law, and its establishment 
vividly illustrates the incomparable elasticity of the British 
constitution and its contempt for juristic construction anH 
dogmatic formulation.' 

This comment by Redlich, coming so soon before the 
passing of the Parliament Act, directs attention at once 
to the hmitations upon non-legal rules as a medium of 
constitutional change. In the first place, they cannot 
always nullify or modify a rule of strict law. In the second 
place, though they may nullify a rule of strict law, they 
do not and canno't abolish it. They may ‘paralyse’* a 
limb of the law, but they cannot amputate it. Or, to 

* J. Redlich, 7 “ke Procedure of the House of Commons, vol. iii, p. 1 18. 

* The word is used by Professor J. J. Chevallier. He writes: ‘Sans 
d^truire le droit strict, les conventions constitutionnelles le paralysent, 
Tecartent cn fait, le cantonnent dans la theorie.’ See his article ‘Les 
Origines et le sens du Statut de Westminster* in Revue de Droit Inters 
national, No. 2, 1936. 
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return to the metaphor which Campbell-Bannerman 
used, non-legal rules may do much to convert an old 
rambling mansion into a modem house, but they cannot 
make new windows in the old fa5ade to let in necessary 
light and air. But it is often just such alterations as these 
in the old fagade which are absolutely essential if the 
alterations behind the fagade are really to be effective. 
A statute may be needed, for example, to carry a consti- 
tutional change, initiated and partially established by 
convention, to an effective conclusion. The passing of 
the Parliament Act in igi i is an example of this transla- 
tion and extension of a conventional ruling by its 
embodiment in the juridical form of a statute. It was 
not enough to have a convention that the Lords ought 
not to interfere in money Bills. The experience of 1909 
showed that it was necessary, if the principle was to 
be effective, to lay down the further rule that, if they did 
interfere, their interference would have no effect in 
strict law. And a rale of strict law was necessary to effect 
this change. 

The choice between rules of strict law and non-legal 
rules, and in particular between statute and convention, 
is determined by a variety of considerations. It is clear 
that some constitutional rules are not translatable into 
statutory terms; it is clear that others, for the sake of 
flexibility, ought not to be translated. But in many cases 
the choice is determined by the question: What sort of 
change is contemplated? Is it a change which, to be 
effective, must be recognized by the Courts and enforce- 
able through judicial process? Or is it a change which 
can be made effective without such recognition, and 
perhaps could not be effectively enforced through 
judicial process? In accordance with the answer to this 
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sort of question, it will be decided whether a statute is or 
is not necessary to effect the change. In many cases it 
becomes clear Aat, given the intention to make a,change, 
a convention is not enough. The convention must be 
translated into or supplemented by a statute. 

It cannot be pretended that this emphasis on the asso- 
ciation and interaction of rules of strict law with non- 
legal rules is a new principle in the study of the British 
constitutional structure. It was already set out in classic 
form by Dicey as long ago as 1885 in the first edition of 
his Law of the Constitution. But the old misconceptions 
flourish, and when the Statute of Westminster was pro- 
posed, there were many critics who professed to see in it 
something repugnant to ‘the spirit of the constitution’, 
not because of the terms of the Statute but because it 
was a statute. It has seemed necessary therefore to assert 
that there is no piima facie reason to condemn the 
making of a constitutional change in a British system 
by means of a statute. 


1 



II 

DOMINION STATUS IN 1926— I 

I 

“l^ATHAT does “Dominion Status” mean?* asked 

» » Mr. Lloyd George in the House of Commons on 
December 14, 1921.* He was speaking on the motion 
that the House approve the Articles of Agreement for a 
Treaty between Great Britain and Ireland, signed on 
December 6, 1 92 1 in the opening words of which it was 
stated that ‘Ireland shall have the same constitutional 
status in the Community of Nations known as the British 
Empire as the Dominion of Canada, the Commonwealth 
of Australia, the Dominion of New Zealand, and the 
Union of South Africa. . . .* It was, said Mr. Lloyd 
George, ‘difficult and dangerous to give a definition’. 
Indeed he explained that at an Imperial Conference 
held earlier in the year all the Dominion delegates had 
been anxious to avoid a rigid definition. They had felt 
that to define precisely was ‘not the way of the British 
constitution’. ‘Many of the Premiers delivered notable 
speeches in the course of that Conference, emphasizing 
the importance of not defining too precisely what the 
relations of the Dominions were with ourselves, what 
were^their powers, and what was the limit of the power 
of the Crown. It is something that has never been 
defined by an Act of Parliament, even in this country, 
and yet it works perfectly.’ 

* 149 H,C, Deb,, 5 s., 27-8. Part of t£e speech is printed in Keith, 
Speeches and Documents on the British Dominions, pp. 83-97. 

* Scheduled to the Irish Free State (Agreement) Act, 1922 (12 Geo. 
5, c. 4) and the Irish Free State Constitution Act, 1922 (Sess. 2) (13 
Geo. sess. 2, c. i). Printed in Keith, ibid,, pp. 77-83. 
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It was on the whole true. In 1901 the words ‘the 
British Dominions beyond the Seas’ were added to the 
Royal Titles. ‘Dominions’ here meant possessions, terri- 
tories, or lands. It was intended to cover all such 
British territories and possessions, and it included there- 
fore the non-self-goveming communities as well as those 
which were called ‘self-governing’. 

At the Colonial Conference of 1907 the representatives 
of the self-governing communities persuaded the United 
Kingdom that the phrase ‘self-governing Dominions’ 
should be used to describe themselves and to mark them 
olF from the non-self-goveming British Dominions be- 
yond the seas.' This phrase obtained legal recognition 
in a few United Kingdom Acts in 1 9 1 1 .* Quite soon the 
phrase was shortened, for brevity’s sake, to ‘Dominions’ 
with ‘self-governing’ understood, and, so far, undefined. 
In 1917 the Imperial War Conference passed a resolu- 
tion that the readjustment of the constitutional relations 
of the component parts of the Empire was too impor- 
tant and too intricate a subject to be dealt with during 
the war, and ‘should form the subject of a special Im- 
perial Conference to be summoned as soon as possible 
after the cessation of hostilities’. That readjustment, 
they declared, 

while thoroughly preserving all existing powers of self- 
government and complete control of domestic affairs, 
should be based upon a fiill recognition of the Dominions 
as autonomous nations of an Imperial Commonwealth, , . . 
should recognise [their] right to an adequate voice in foreign 
policy and in foreign relations, and should provide effective 
arrangements for continuous consultation in all important 

* See discussion in Gd. 3523, especially pp. 78-83. 

* e.g. I & 2 Geo. 5, cc. 46 and 47. 
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matters of common Imperial concern, and for such necessary 
concerted action, founded on consultation, as the severtil 
Governments may determine.* 

But in 1921 no action was taken. The majority of the 
Conference appeared to acquiesce in the view of Mr. 
W. M. Hughes, the Prime Minister of Austrsilia, that 
there was no need ‘to set down in black and white the 
relations between Britain and the Dominions’ . ‘In effect’, 
he said, ‘we have all the rights of self-government enjoyed 
by independent nations. That being the position, what 
is the Constitutional Conference going to do?’ ‘Let us 
leave well alone. That is my advice.’ ‘What other 
worlds have we to conquer? ... I know of no power that 
the Prime Minister of Britedn has, that GenereJ Smuts 
has not.’® 

General Smuts could not afford to be so contented. 
He had said in 1917 that 

although in practice there is great freedom, yet in actual 
theory the status of the Dominions is of a subject character. 
Whatever we may say, and whatever we may think, we are 
subject Provinces of Great Britain. That is the actual theory 
of the Constitution, and in many ways which I need not 
specify to-day that theory still permeates practice to some 
extent.^ 

The position had not changed in 1921, and General 
Smuts had not changed his view that ‘too much ... of 
the old ideas stiU clings to the new organism’, and that 
a careful restatement of theory could do no harm, and 
might do good. Indeed, as he told the Conference of 

* Cd. 8566, p. 5. Printed in Keith, British Colonial Poluy, vol. ii, pp. 
376-7. 

* Cmd. 1474, pp. 22-3. Printed in Keith, Speeches and Doctanents on the 

British Dominions, pp. 54-6. * Cd. 8566, p. 47. 
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192 1, he had fought in 1920 and in 1921 two elections on 
the issue of South Africa’s secession from the Empire* and 
had attempted to counter the secession movement by 
explaining to the people of South Africa ‘that they were 
no longer in the position of a subordinate British colony 
as they had been before’. Theoretical politics were and 
are practical politics in South Africa. These inequalities 
of strict law did not appear to General Smuts or to South 
African politicians as ‘figments’, or ‘a few ancient forms’, 
as Mr. Hughes called them.* But the majority of the Con- 
ference was passive. The proposal for a constitutional 
conference lapsed. 

In 1921, therefore, the Dominions could be defined 
only in terms of the 1917 Resolution as ‘autonomous 
nations of an Imperial Commonwealth’, entitled to a 
voice in the conduct of foreign relations. Further than 
that it was possible to define Dominion Status only by 
enumeration. Dominion Status was, that is to say, the 
Status enjoyed by Canada, Australia, New Zealand, 
South Afiica, and Newfoimdland. And Mr. Lloyd 
George found himself in the end reduced to this defini- 
tion. ‘All we can say’, he said, ‘is that whatever measure 
of freedom Dominion status gives to Canada, Australia, 
New Zealand or South Africa, that will be extended to 
Ireland . . So the position rested in 192 1 . 

By 1926 there had come a change. Australia, New 
Zedand, and Newfoundland, it is true, still showed no 
taste for theoretical questions. But they were prepared 
to acquiesce. In South Afiica, General Smuts had been 
out of ofiice since 1924* He had been succeeded by 
General Hertzog, his opponent in the elections fought 

* S. G. Millin, General Smuts, vol. u, pp. 296-7. 

* Cmd. 1474, p. 22. 3 149 H.C. Deb., 5 s., 28. 
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on the issue of secession, the protagonist of South Africa’s 
right to secede from the British Empire. General Hertzog 
came to the Conference of 1926 pledged to obtain the 
declaration and assertion of this right. 

From Canada came Mr. Mackenzie King, a Liberal 
Prime Minister, convinced by two recent events that 
theoretical issues could become practical politics. He 
had been refused a dissolution by Lord Byng, the 
Governor-General, and had resigned office on June 28, 
1926. Mr. Meighen, the Conservative Leader, had 
assumed office; a vote of censure had been passed upon 
him; he had asked the Governor-General to grant him 
a dissolution, and the dissolution had been granted. In 
the event Mr. Mackenzie King won the election and 
resumed office. Mr. Mackenzie King thought that the 
refusal of a dissolution to him and the grant of a dissolu- 
tion to Mr. Meighen was a breach of the constitutional 
convention which had governed the relation of the 
Sovereign and his ministers in the United Kingdom and 
which, if Canada enjoyed equal status in its internal 
affairs with the United Kingdom, should govern the 
relations of the Governor-General and his ministers.* 
No less an authority than Professor Berriedale Keith had 
declared that 

Lord Byng, in refusing the dissolution of Parliament advised 
by Rt. Hon. Mackenzie King, has challenged effectively 
the doctrine of equjility in status of the Dominions and the 
United Kingdom, and has relegated Canada decisively to 
the colonial statiis which we believed she had outgrown.* 
There occurred tilso in 1 926 the judgement of the Judicitil 
Committee of the Privy Council in J^adan v. the King,^ 

* See speech during election campaign, printed in Keith, Speeches and 
Documents on the British Dominions^ at p. 152. 

* Keith, ibid., pp. 152-3. 


^ [1926] A.C. 482. 
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in which it was held that legislation of the Cana- 
dian Parliament purporting to abolish the appeal in 
criminal cases to the Judicial Committee of the Privy 
Council by special leave of the Judicial Committee was 
invalid. It was held first, that such legislation was 
repugnant to Imperial legislation extending to the 
Dominion and was therefore void under the Colonial 
Laws Validity Act, 1865 ; and secondly, that such legisla- 
tion could only be effective if construed as having an 
extra-territorial operation, and according to the law as it 
was in 1926 the Dominion statute could not have extra- 
territorial operation. These, then, were four points of 
subordination in theory which, in General Smuts’s words 
‘still permeates practice to some extent’ — ^the status of 
the Governor-General, the operation of the Colonial 
Laws Validity Act, the lack of power to legislate with 
extra-territorial effect, and the existence of the appeal 
by special leave to the Privy Council. 

There was a third important difference in the per- 
sonnel of the Conference of 1926 from that of 1921. The 
Irish Free State was now a member. Its representatives 
were inevitably concerned in Canadian inequalities 
because Ireland’s status in the British Commonwealth, 
though stated in general to be the same as that of all the 
other Dominions, had been linked in particular with 
that of Canada in so far as its relations to the Crown, the 
Imperial Parliament, and the Imperial Government 
were concerned. The Irish representatives objected 
particularly to the existence of the appeal by special 
leave to the Privy Council, and they came to the Con- 
ference of 1926 determined to do all they could to 
renaove this particular inequality. 

In 1926, then, the task of readjustment and redefini- 
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tion which had been envisaged in 1 91 7, which had been 
shelved in 1921, and which had lain dormant in 1923, 
was at last taken in hand. It might be that, as Mr. Lloyd 
George said in 1 92 1 , ‘it is difficult and dangerous to give 
a definition’, but it was felt that it was still more danger- 
ous not to give a definition. The Dominions and Great 
Britain, therefore, began the task of definition in 1926; 
they continued it in 1929, and in 1 930, and they enacted 
some portion of their definitions in the Statute of West- 
minster, 1931. But the end oftheir definitions is not yet. 

2 

They began in 1926 with that element in the concept 
of Dominion Status which could be described in non- 
legal rules. On October 25 the Conference appointed 
a Committee under the chairmanship of Lord Balfour, 
to investigate all the questions on the Conference agenda 
affecting ‘Inter-Imperial Relations’.^ In their Report 
to the Conference* the Committee stated that they were 
of opinion that ‘nothing would be gained by attempting 

* The term ‘inter-imperial relations’ has been commonly used in 
official and unofficial publications to describe the relations between 
parts of the British Empire. The term is inaccurate. The relations it 
purports to describe are not reladons between empires—which is what 
‘inter-imperial’ means — ^but relations between parts of a single empire. 
It would seem therefore that the word ‘imperial’ would be sufficient, but 
if a contrast is to be made with ‘international relations’, the word ‘intra- 
imperial’ might be used. When it is proposed to describe the relations 
of those parts of the British Empire which are associated as Members 
of the British Commonwealth of Nations, i,c. of Great Britain and the 
Dominions, it seems best to speak of ‘British Commonwealth Relations’ 
or of ‘Commonwealth Relations’ — clumsy terms, it is true, but accurate. 
Professor A. J, Toynbee has done a service in popularizing these terms 
in his British Commonwealth Relations, a record of an unofficial conference 
held in Toronto in 1933. 

* Cmd. 2768, pp. 13-30; Keith, Speeches and Documents on the British 
Dominions, pp. 161-70, 380-91. 
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to lay down a Constitution for the British Empire.’ But 
they went on to say that there was one important element 
in the British Empire, which, from a strictly constitu- 
tional point of view, had now, as regards all vital matters, 
reached its fiiU development — ^they referred to the group 
of self-governing communities composed of Great 
Britain and the Dominions. ‘Their position and mutual 
relation may be readily defined.’ The definition fol- 
lowed in itzilics: 

Th^ are autonomous Communities within the British Empire, 
equal in status, in no way subordinate one to another in any aspect 
of their domestic or external affairs, though united by a common 
allegiance to the Crown, and freely associated as members of the 
British Commonwealth of Jl'ations.^ 

It has never been absolutely certain what this Declara- 
tion meant. It had all the advantages of flexibility and 
ambiguity, and all the disadvantages. It could be all 
things to dl men. It embodied with admirable skill the 
diflFerence of emphasis which each Dominion wished to 
place upon the terms of its status. On the one hand, 
for South Ajfrica and the Irish Free State, they were 
autonomous communities — ^but, on the other hand, for 
New Zealand and Australia, say, they were within the 
British Empire ; they were equal, there was no subordina- 
tion, but they were united by a common allegiance to 
the Crown ; they were free, but they were also associated. 
The full implications of the definition were not realized 
in 1926. It was not until an attempt was made to trans- 
late some aspects of its non-legal terms into rules of strict 
law, that its true significance came to be estimated. The 
importance of the Balfour Report was under-estimated 

' Cmd. 2768, p. 14. 
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in 1926, and in consequence the importance of the 
Statute of Westminster was over-estimated in 1931. 

It may be worth while, in spite of the ambiguity of the 
declaration, to set down a few propositions which seem 
to be asserted, and about which there can be little 
doubt. It is to be noted that there is no reference in the 
Declziration, or indeed anywhere in the Report, to the 
phrase ‘Dominion Status’. The Declaration does not 
define ‘Dominion Status’. It defines the status of a 
Member of the British Gommonwecilth of Nations, and 
it declares that this status is enjoyed by Great Britain and 
the Dominions. But it is possible firom a study of the 
Declaration to discover what sort of status is conferred 
upon the Dominions.* 

There appear to be three distinguisliing character- 
istics of the Dominions. First, they were marked offfrom 
the rest of the political world by the characteristic that 
they were territorial communities, other than Great 
Britain, which shared with Great Britain a common 
allegiance to the Crown; they all had the same king. It 
was not quite certain what diis meant. It might mean 
that George V, and any successor, was in a separate 
capacity King of Great Britain, King of Canada, King 
of South Afiica, and so on; that the same man was King 
of Great Britain and of each of the Dominions inasmuch 
as and insofar as each of these units agreed to owe 
allegiance to this man as King. On this theory the 
Dominions and Great Britain formed a personal union, 
much as Hanover and Great Britaijf had formed a per- 
sonal union imder George I. Or, it might mean, on the 

* Dominion Status has been analysed shortly and clearly by Professor 
R. Goupland in a letter to The Times, Feb. 20, 1935 and reprinted as a 
postscript to hb The Empire in These Days, pp. 275-^. 
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other hand, that George V and any successor was recog- 
nized as BCing, in a single capacity, of Great Britain and 
the Dominions; that there was one Kingship and not 
seven Kingships. The Conference of 1926 gave no 
guidance on this point. General Hertzog, as General 
Smuts had done before him,* might adopt the first view; 
the Prime Minister of New Zealand perhaps might 
adopt the second view; the representative of the Irish 
Free State would do well to show no interest in kings. 
But whatever it meant, the first essential of Dominion 
Status was clearly the acceptance by each territorial 
community concerned of allegiance, along with Great 
Britain, to the same King. 

By this criterion the Dominions were distinguished in 
status from foreign nations in international law and 
relations. They were shown to be ‘within the British 
Empire’. But, thus far, they are not distinguished from 
other portions of the British Empire. India equziUy 
with Great Britain and the Dominions owed allegiance 
to the Crown; eill the territorial communities within the 
British Empire owed allegiance in some form or another. 
How were the Dominions to be distinguished from 
these other communities? There was a second criterion. 
The Dominions were all equal in status to Great Britain; 
and, consequently they were all equal in status to one 
another. They were ‘in no way subordinate one to 
another in any aspect of their domestic or external 
affairs’. Equzility is a difficult term. It is not certain 
what are its full implications here. Put positively, how- 

^ * Millin, op. cit., vol. ii, p. 301. In 1919 General Smuts had said: ‘My 
view is that the British Empire is an alliance of free states in which we 
have one king, and that is the bond which keeps us together. . . . He is 
the King of England, King of India and King of South Africa and 
other parts.’ 
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ever, it may be suggested that equality of status meant 
that whatever the Parliament and Government of Great 
Britain could do, constitutionally and in international 
law, to regulate its domestic and external affairs, that 
also the Parliament and Government of each Domi- 
nion might do, subject of course to any limitations of 
legal power which each community might see fit to 
impose upon its Parliament or Government. 

Put negatively, it meant that the Parliament and 
Government of each Dominion, in conducting its 
domestic and external affairs, was to be in no way sub- 
ject to control by the Parliament and Government of any 
other Dominion or of Great Britain ; that, in other words, 
each Dominion was to possess sole and exclusive respon- 
sibility for the conduct of its domestic and external 
affairs. That is to say, the Dominions were not neces- 
sarily to have the same constitutional structure as Great 
Britain;^ but, whatever their constitutional structure, 
they were to be free from external control by the consti- 
tutional structure of Great Britain. The Dominions 
acquired the same rights as Great Britain in this sense 
only and to this extent only, that they acquired those 
rights which Great Britain enjoyed to conduct her 

* Mr. Mackenzie King and Professor Keith in their criticism (already 
referred to) of Lord Byng’s action in 1926 in refusing a dissolution to Mr. 
Mackenzie King suggest that because Lord Byng did not act in relation 
to his ministers in Canada as the King would have acted in relation to 
his Ministers in the United Kingdom, therefore Canada was unequal in 
status to the United Kingdom, This does not follow unless, as was not 
the case, Lord Byng^s action had been carried out under orders from the 
United Kingdom Government, Provided there was no external control 
the alleged fact that Lord Byng acted differently in Canada from the 
King in the United Kingdom is no more relevant to the question of 
equality of status than would be the fact that Lord Byng acted differently 
from the President of France in similar circumstances. Identity of struc- 
ture is to be distinguished from equality of status. 
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domestic and external affairs upon her own responsi- 
bility, in no way subordinate to any other community. 
Great Britain had autonomy; the Dominions too had 
autonomy. Equality of status meant therefore not neces- 
sarily identity of structure, but autonomy for each and 
all. And for this reason, it would appear, the Declara- 
tion speaks of the Dominions and Great Britain as 
‘autonomous communities’, and it follows the words 
‘equal in status’ with the explanatory clause, ‘in no way 
subordinate one to another in any aspect of their 
domestic or external affairs’. It was made clear, too, 
that this was a declaration of constitutional capacity to 
acquire and exercise rights, and not of political capacity 
or intention to acquire and exercise these rights. Consti- 
tutionally, that is, each had an equal right to autonomy, 
an equal right to equal rights. But it need not exercise 
the right unless it chose. 

. . . The principles of equality and similarity, appropriate to 
status, do hot universally extend to function. . . . For ex- 
ample, to deal with questions of diplomacy and questions of 
defence, we require also flexible machinery — ^machinery 
which can, from time to time, be adapted to the changing 
circumstances of the world.’ 

And when later the Committee came to report their con- 
clusions upon foreign afiairs, they said : 

It was frankly recognised that in this sphere, as in the 
sphere of defence, the major share of responsibility rests 
now, and must for some time continue to rest, with His 
Majesty’s (Jovermnent in Great Britain.* 

There was a third undoubted criterion of Dominion 
Status. It was not enough to say that the Dominions 


’ Cmd. 2768, pp. 14-15. 


* IMd., pp. 25-6. 
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shared with Great Britain allegiance to the same King; 
and that they were equal in status to Great Britain. 
Something must be said to describe the kind of aggregate 
which they formed. Was it a federation, a confederation, 
an alliance, a union? It was described as a ‘free associa- 
tion’. What did that mean? Did it mean that the 
Dominions and Great Britain agreed to describe their 
relationship as it then existed in 1926 in this way: Of 
our own free will, we are associated together in the 
British Commonwealth of Nations? Or did it imply 
more than that? Did it mean on the one hand, we here 
and now, of our own free wiU, permanently associate 
ourselves into an indissoluble British Commonwealth of 
Nations? or did it mean on the other hand, we are asso- 
ciated in this British Commonwealth because, of our own 
free will, we have decided to be so associated, and for so 
long as, of our own free will, we decide to be so asso- 
ciated? In other words, was the right to secede impli- 
citly denied or explicitly declared in the words ‘freely 
associated’ ? General Hertzog maintained that the right 
to secede had been accepted and declared. He was 
satisfied. The wording was flexible and ambiguous. 
There was no definite pronoimcement upon the point. 
It could be left to look after itself. On one fact, however, 
there was no ambiguity or disagreement. The relation- 
ship between Great Britain and the Dominions and 
between one Dominion and another was one of free 
association. If at any time that association ceased to be 
a free association, if it was maintained against the free 
will of a Dominion, then, to that extent that Dominion 
lacked complete Dominion Status. 

In 1926, therefore, an attempt was made to define 
Dominion Status in non-legal terms, and the essentials 
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of this definition are to be found concentrated in the 
italicized portion of the Balfour Report. It laid down 
three indisputable elements in Dominion Status. A 
Dominion was a territorial community, other than 
Great Britain, which, first, owed allegiance to the King 
in common with Great Britain; and secondly, was equal 
in status to Great Britain; and thirdly, was fireely asso- 
ciated with Great Britain. All these three elements were 
essential. But, of the three, it was recognized that one 
was fundamental — equality of status. The Committee 
said: ‘Equality of status, so far as Britain and the 
Dominions are concerned, is thus the root principle 
governing our Inter-Imperial Relations.’* 

This equality of status, however, had been declared 
and accepted in non-legal terms only. The rules of strict 
law remained unaltered, though not imaifected, by this 
conventional rule. Secondly, the declaration had been 
made in general terms only, and there still persisted par- 
ticular conventional rules regulating certain aspects of 
the relations of Great Britain and the Dominions which 
were inconsistent with the general conventional declara- 
tion of equal status. ‘Existing administrative, legislative, 
and judicial forms’, said the Committee, ‘are admittedly 
not wholly in accord with the position as described in . . . 
this Rqjort.’* Could these legal and non-legal inequalities 
be made to co-operate easily and without friction with 
the general convention of equality? The Committee 
investigated this question : ‘Our first task’, they said, ‘was 
to examine these forms with special reference to any 
cases where the want of adaptation of practice to prin- 
ciple caused, or might be thought to cause, inconvenience 
in the conduct of Inter-Imperial Relations.’® 

* Cmd. 2768, p. 14. * Ibid., p. 15. 


^ Ibid,y p. 
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The eight inequalities of status which the Committee 
recognized and discussed may be set out briefly here. 
To some of them reference has already been made. 
There was first a legal inequality of status which was 
held to arise from the form of the title of His Majesty the 
King. The King was described, in the title proclaimed 
under the Royal Titles Act of 1901 as follows: 

George V, by the Grace of God, of the United Kingdom 
of Great Britain and Ireland and of the British Dominions 
beyond the Seas King, Defender of the Faith, Emperor of 
India. 

T his reference to ‘the United Kingdom of Great Britain 
and Ireland’ was not in accordance, it was felt, with the 
separate existence of the Irish Free State as a Dominion. 
There was, in the second place, an inequality of status, 
by law and convention, in the position of the Governor- 
General of a Dominion. There appear to be two points 
here. There was, first, the status of the Governor- 
General in relation to his ministers in the Dominion. 
By what constitutional rules was a Governor-General to 
be guided in his relations with his ministers? Was he to 
be guided by the same rules as those by which the King 
was guided in his relations with His Majesty’s ministers 
in the United Kingdom or not? This did not necessarily 
involve any question of inequality of constitutional status 
in the relations of the Dominions and the United King- 
dom. It was a question of difference in the constitutional 
structures of the Dominions as compared with the consti- 
tutional structure of the United Kingdom. The second 
aspect of the problem of the Governor-General’s status 
did, however, involve a question of inequality of status as 
between the Dominions and the United Kingdom. In 
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Strict law the Governor-General was the representative 
of His Majesty, But, as His Majesty acted, by law or 
by convention, on the advice of His Majesty’s Govern- 
ment in the United Kingdom, the Governor-General 
might seem to be the representative of that Government. 
Therefore a part of the constitutional structure of the 
Dominion was under the control, in practice, of a part 
of the constitutional structure of the United Kingdom. 
Thirdly, another legal inequality of status arose from 
the power in the hands of the King, exercised upon the 
advice of His Majesty’s ministers in the United Kingdom, 
to disallow, within a specified period, acts duly passed by 
certain of the Dominion legislatures and assented to by 
the Governor-General.* A fourth inequality of status 
was of a similar kind. It was the power of reservation, 
by which the Governor-General of a Dominion, in 
certain circumstances, withheld his assent from a Bill 
duly passed by the Dominion legislature, and reserved 
it for the signification of His Majesty’s pleasure; and His 
Majesty, acting upon the advice of his ministers in the 
United Kdngdom, thereafter signified his pleasure. The 
fifth element of inequedity of status — a legal inequality — 
was held to arise firom the fact that the parliaments of 
the Dominions were, as a general rule, unable to p^s 
laws possessing extra-territorial effect, whereas laws 
passed by the United Kingdom Parliament might 
possess extra-territorial effect.® 

* The power did not exist in respect of the Irish Free State. 

® This difference in power did not of itself constitute, in the view of the 
present writer, an element of subordination on the part of the Dominion 
legislatures to the United Kingdom legislature. The inequality arose 
because the difference in power was imposed upon the Dominion legis- 
latures by the United Kingdom legislature, and, as a result of the differ- 
ence in power, the Dominion legislatures were dependent upon the 
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Sixthly, an element of legal inequality of status arose 
from the legislative supremacy of tlie United Kingdom 
Parliament, and was expressed, for example, in the 
Colonial Laws Validity Act, 1865, where it was provided 
that any colonial law repugnant to the terms of an Act 
of the United Kingdom Parliament extending to the 
colony (and in the law the Dominions were still colonies) 
by express words or necessary intendment, was, to the 
extent of such repugnancy, but not otherwise, void and 
inoperative. A seventh inequality of status arose from 
the existence of a right to ask for leave to appeal, in 
certain circumstances, from the courts of a Dominion 
to the Judicial Committee of the Privy Council, a legal 
inequality imposed by an Act of the United Kingdom 
ParUament, and in certain cases unalterable and irre- 
movable by the Dominion legislatures. Finally, there 
was a legsi* and conventional inequality of status in 
that in the conduct of foreign relations, His Majesty’s 
Government in the United Kingdom might stiU advise 
His Majesty to commit the whole Empire to inter- 
national obligations^ though their freedom to do so had 
already, and especially in 1923, been restricted by con- 
ventions in certain respects. 

Certain of these inequalities— for example reserva- 
tion, disallowance, the operation of the Colonial Laws 
Validity Act, and the lack of extra-territorial power — 
were illustrated and were found in practice to be most 
irksome in the merchant shipping legislation of the 

United Kingdom parliament to legislate for them with extra-territorial 
effect. See p. 81 below. 

• It \/as legal because in this, as in the other acts of the King men- 
tioned above, the King could not act with legal effect unless he had the 
co-operation of a minister. See e.g. Great Seal Act, 1889. Cf. Dicey, op. 
cit,, c. xi. 
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Empire. This whole subject therefore required con- 
sideration along with the wider question of inequalities 
in general. 

The Inter-Imperial Relations Committee of 1926 was 
able to arrive at certain conclusions upon some of the 
inequalities which have been enumerated. It put for- 
ward agreed recommendations upon the subject of the 
Title of His Majesty the King, upon the subject of the 
status of the Governor-General, and upon the subject 
of the appeal to the Judicial Committee of the Privy 
Coimcil. It devoted a whole special section of its Report 
to the rules which should regulate the conduct of foreign 
relations in accordance with the principles of equality 
of status, common allegiance to the Crown, and free 
association.* For the remaining problems, the Com- 
mittee felt unable to do more than lay down general 
principles which, in the light of the convention of 
equality, ought to govern their solutions. ‘We felt that, 
for the rest, it would be necessary to obtain expert guid- 
ance as a preliminary to fiirther consideration by His 
Majesty’s Governments in Great Britain and the Domi- 
nions.’* The recommendations which the Committee 
put forward on all these points were adopted by the Con- 
ference. It is proposed to postpone a discussion of them 
until a later chapter,* when the whole question of 
the method by which all these legal and non-legal 
inequalities were removed will be considered. For the 
present it is necessary to narrate the next step which the 
Conference of 1926 felt obliged to take. The Committee 
proposed^ and the Conference adopted the recommenda- 
tion that a Committee, representative of Great Britain 

* Gmd. 2768, pp. 20-31. 

* n. T7. 3 Ch?»nte’* V. ^ Gmd. 2768, d. i8. 
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and the Dominions, should be set up to inquire into, 
report upon, and make recommendations concerning 
reservation; disallowance; the Dominions’ lack of power 
to le^late with extra-territorial effect and ‘the practica- 
bility and most convenient method of giving effect to the 
principle that each Dominion Parliament should have 
power to give extra-territorial operation to its legislation 
in all cases where such operation is ancillary to provision 
for the peace, order, and good government of the Domi- 
nion’ ; and finally the principles of the Colonial Laws 
Validity Act, 1865, and the extent to which any provi- 
sions of that Act ought to be repealed, amended or 
modified in the light of the conventional rules already 
laid down in the Report. At the same time the Con- 
ference adopted a recommendation firom the Inter- 
Imperial Relations Committee that a special Sub- 
Conference should be set up 

to consider and report on the principles which should 
govern, in the general interest, the practice and legislation 
relating to merchant shipping in the various parts of the 
Empire, having regard to the change in constitutional 
status and general relations which has occurred since exist- 
ing laws were enacted.* 

When the problems referred to these two bodies came 
to be examined more closely, it was realized that it would 
be more convenient if the Committee and the special 
Sub-Conference were organized in a single Conference. 
After consultation between the respective Governments 
this view wtis accepted, and, accordingly, the Conference 
on the Operation of Dominion Legislation and Merchant 
Shipping Legislation met in London from October 8 to 
December 4, 1929. The Conference presented its Report 
* Gmd. 2768, p. 19. 
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in January 1930/ and in it were set out in precise 
terms the extent of the restrictions imposed upon the 
Dominions, in so far as the Conference had been author- 
ized to investigate them. The Report contained further 
a series of recommendations designed to remove, so far 
as was thought necessary, certain of these inequalities. 
Before considering these recommendations, however, 
it is proposed in this and the succeeding chapters to set 
out as briefly as possible the origin, nature, and extent 
of the legal and non-legal inequalities which the Con- 
ferences of 1926 and 1929 investigated and discussed, 
in order that these recommendations may be placed 
in their proper perspective, and, above eill, that the 
true relevance of the Statute of Westminster to the task 
of removing legal inequalities, may be correctly dis- 
played. It will be convenient to consider the overseas 
Dominions first, and thereafter the Irish Free State. 

3 

How was it possible for the Imperial Conference in 
1926 to declare that Great Britain and the Dominions 
were ‘equal in status, in no way subordinate one to 
another in any aspect of their domestic or external 
affairs,’ and immediately thereafter to declare that 
‘existing administrative, legislative, and judicial forms’ 
were not wholly in accordance with this position? This 
is the fundamental question in our inquiry. 

The student of political institutions who reads the 
more important documents illustrative of constitutional 
developments in the British Empire from the Quebec Act 

• Cmd. 3479. Referred to hereafter as O.D.L. Report. Extracts are 
printed in Reith, Speeches end Documents on the British Dominions, pp. 
173-205. 
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of 1774 to the Statute of Westminster, 1931,* will con- 
clude that statesmen in Great Britain and in the Colonies 
were confronted during this period with three distinct 
though not disconnected constitutional problems. There 
was, first, the problem of finding a satisfactory constitu- 
tionad structure through which to regulate the domestic 
afiairs of each separate colony. There was, secondly, 
the problem of ^ding a satisfactory constitutional 
structure through which to regulate affairs which, 
though affecting the domestic interests of each separate 
colony, affected also the interests of a group of such 
colonies, territorially adjacent or contiguous — affairs, 
that is to say, which though not domestic to a single 
colony, were domestic to a group of colonies, as for 
example the British North American colonies, the 
Australian colonies, or the South African colonies. 
There was, finally, the problem of finding a satisfactory 
constitutional structure through which to regulate 
affairs which, though affecting the domestic interests of 
separate colonies or of a group of colonies territorially 
adjacent or contiguous, affected also some other part of 
the Empire or of the world, and were therefore ‘external’ 
or ‘imperitil’ affairs, and not merely colonial or inter- 
coloniail affairs. It is not suggested that these three 
problems were chronologically separated, or that the 
statesmen who attempted to solve them considered 
them in logical separation.* They were connected and 

* Professor Keith has collected these documents in British Colonial 
Policy, lySs^igiy (2 vols.) and Speeches and Documents on the British 
Dominions, igiS-iggi. Where possible, references are given in this book 
to these collections of documents. 

* Earl Grey, Secretary of State for Colonies, writing in 1847 to Sir 
Charles FitzRoy, Governor of New South Wales, did, however, state the 
three problems clearly. See K. N. Bell and W. P. Morrell, Select Docu* 
ments on British Colonial Policy, i 8 g(y-i 86 o, p. 94. 



42 DOMINION STATUS IN 1926 

contemporaneous; they were attacked piecemeal, as 
time and opportunity determined. 

The history of the attempt to solve the first problem is 
the history of the development of self-government in the 
domestic affairs of each separate colony through a 
system of responsible (i.e. cabinet) government; the 
history of the attempt to solve the second problem is the 
history of the establishment of a federation of the colonies 
in Canada and in Australia and of a union of the colonies 
in South Africa, and of the development therewith of 
self-government in respect of affairs domestic to the 
federations and the union through a system of responsible 
government; and the history of the attempt to solve the 
third problem is the history of the development of a free 
association of autonomous nations each entitled to co- 
operate upon a basis of equal status in the regulation of 
affairs external to each nation, that is to say of Common- 
wealth affairs. It is irrelevant to the purpose of this 
book to trace in even the broadest outline these three 
distinct but connected histories. But what is relevant is 
the method by which the changes took place, and the 
consequences of that method as displayed in the concept 
of Dominion Status in 1 926. In the attempt to solve each 
problem it is found that rules of strict law and non-legal 
rules co-operated. Usage and convention combined 
with statute and prerogative to regulate existing institu- 
tions, to develop new institutions, to transform, to direct, 
and to nullify. And yet, when usage and convention 
have been aUowed the fullest possible scope for their 
operation, the rules of strict law remain, unused or use- 
less, it may be, but unrepealed also. 

Consider then the attempt made to solve the first 
problem — that of finding a satisfactory form of constitu- 
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tional structure through which to regulate the domestic 
affairs of each separate colony. What took place may be 
described in general terms, and subject to one or two 
exceptions, in this way. By the rules of strict law — ^in 
statutes, or in prerogative instruments,^ as letters patent, 
the conunission to the Governor, or the instructions to 
the Governor — ^the institutions of ‘representative govern- 
ment’ were established in the colony. By ‘representative 
government’ was not meant government by representa- 
tives. It was a system in which the administrative func- 
tions of government were placed in the hands of a 
Governor, appointed and removable by the Sovereign 
acting on the advice of the Secretary of State for the 
Colonies, and this Governor was required, except in cer- 
tain matters, to act with the advice of an executive 
council, the members of which were appointed and, in 
most cases, were dismissible by him. The Governor was 
not required to act only with the consent of the executive 
council ; indeed he was expressly instructed in some colo- 
nies to act in opposition to their advice if he thought fit.^ 
The legislative functions of government were placed in 

* e.g. representative government was established by prerogative instru- 
ments in Nova Scotia, Prince Edward Island, New Brunswick (sec 
Houston, Constitutional Documents of Canada, pp. 7-23), and Newfound- 
land. In Upper and Lower Canada, on the other hand, the legislative 
institutions — ^including a representative assembly — were established by a 
statute, the Constitutional Act, 1791 (31 Geo. 3, c. 31), and the executive 
council was established and regulated by the prerogative instruments. 
In United Canada similarly an Act of 1840 established representative 
legislative institutions, whereas the prerogative instruments established 
the executive council. The same combination was found in the Aus- 
tralian colonies and in New Zealand when representative govemmeni 
was conferred there. In Cape Colony (1853) and in Natal (1856) repre- 
sentative government was established under the prerogative, 

* See, e.g., instructions to Sydenham, Aug. 30, 1840. Printed in Repor 
of Canadian Archives ^ 1905, vol. i. Sessional Paper No. 18, p. 1 16. 
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th? hands of the Governor acting with the advice and 
consent of a nominated legislative council, and of an 
elected legislative assembly. There were some cases in 
the early development of representative government 
where legislation was carried on by the Gk)vemor acting 
with the advice and consent of a legislative council only, 
and this council was so constituted that a majority of its 
members were elected.* But the usual plan was that of 
the bicameral legislature, empowered with the Governor 
to make laws for the peace, order or public welfare, and 
good government of the colony. Representative govern- 
ment meant, that is to say, that elected representatives 
shared in the process of legislation, and their consent was • 
necessary to legislation. On the other hand, the Gover- 
nor was empowered to refuse his assent to Bills duly 
passed by the legislature, and to summon, prorogue, 
and dissolve the legislative. 

As a general rule, so far as the elected portions of the 
legislature were concerned, there was a separation of 
personnel between executive and legislature. In some 
cases of representative government the executive council 
and the nominated legislative council consisted of the 
same persons, though by usage the executive council was 
a smaller body than the legislative council.* In some 
cases, too, where executive and legislative councils were 
separated a coimexion between legislature and execu- 
tive was maintained by the provision that members of a 

^ e.g. in New South Wales from 1842 to 1855 under 5 & 6 Viet., c. 76; 
and in South Australia, Victoria, and Tasmania as a result of the Aus- 
tralian Colonies Government Act, 1850 (13 & 14 Viet., c. 59) until the 
grant of responsible government in 1855-6. 

* e.g. in Nova Scotia from 1758, when a representative assembly was 
first called, to 1838 when Lord Durham separated the executive and 
legislative councils. See Houston, ob, p. 24, note 12. 
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nominated legislative council might be members also of 
the executive coTmcil.* But in no case was it laid down 
in the rules of strict law that members of the elected 
branch of the legislature might be members of the 
executive council. 

The difference between the system of representative 
government and the system of responsible government 
may be shortly C 3 q)ressed by saying that imder respon- 
sible government the Governor is obliged to appoint as 
members of his executive council persons who can com- 
mand a majority in the elected branch of the legislature, 
and to carry out his administrative and legislative func- 
tions through and upon the advice of these persons, in 
conformity with the wishes of the elected branch of the 
legislature. It follows from this fundamental proposi- 
tion that, as a corollary, the members of the executive 
council to whom the Governor entrusts the administra- 
tion of domestic affairs in the colony will usually be or 
will soon become members of the legislature, and thus a 
coimexion is made between the executive council and the 
elected branch of the legislature. It does not follow that 
a Governor may not appoint as members of his execu- 
tive council persons who cannot command a majority 
of the elected legislature, but he must not entrust the 
administration of the colony to such persons. 

The change from representative government to re- 
sponsible government could be brought about quite 
simply, as Lord Durham said,* by a dispatch to a 

* e.g. in Upper and Lower Canada under the Constitutional Act, 
1791. Sec dispatch of Grenville to Dorchester, October 20, 1 789, Keith, 
British Colonial Poli(y, voLi, pp. 91-2; and instructions to Dorchester, Sept. 
16, 1 791, Report of Canadian Archives ^ 1905, voL i, Sessional Paper No. 18. 

* Report on the Affairs of British North America, See extract in Keith, 

Rri*i^h vnl- i- n 
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Governor instructing him ‘to secure the co-operation 
of the Assembly in his policy, by entrusting its adminis- 
tration to such men as could command a majority’. It 
would not be necessary to enact the conventional rules 
of responsible government in terms of strict law. On the 
other hand the change could have been brought about 
by a statute. It could have been enacted that ‘the official 
acts of the Governor should be countersigned by some 
public functionary’;’' that executive councillors should 
be or should within some specified period become 
members of the legislature; that the executive coun- 
cil should be composed of certain specified officers and 
of no more; that executive councillors should resign 
upon a vote of no confidence in the assembly, and so on. 
The detailed rules would have been difficult to draft, 
and much would have had to be left to usage. But the 
fundamentals could have been enacted. In fact, how- 
ever, no such process occurred. Responsible govern- 
ment was initiated in the colonies by dispatch fi*om the 
Secretary of State, and it was established and operated 
by usage and convention. In Canada, for example, the 
Act of Union of 1840* simply re-established the institu- 
tions of representative government which the Constitu- 
tional Act of 1791 had conferred. The initiation of 
responsible government was made possible by a dispatch 
from Lord John Russell to Poulett Thomson, the 
Grovemor-General of Canada,’’ in which he stated that 

* Durham, op, ciL, printed in Keith, ibid,^ p. 137. 

* 3 & 4 Viet., c. 35. Printed in W. P. M. Kennedy, Statutes, Treaties 
and Documents of the Canadian Constitution (2nd ed., 1930), No. exxi. 

3 Oct. 16, 1839. See Kennedy, op, cit,. No. cxiii. Russell had stated 
quite clearly in his dispatch of Oct. 14, 1839 that responsible government 
in a colony was impossible. Printed in Keith; British Colonial Policy, 
voL i, pp. i 73”8, and in Kennedy, op, dt. No. cxii. 
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the tenure of colonial offices held during Her Majesty’s 
pleasure, will not be regarded as equivalent to a tenure 
during good behaviour; but that not only will such officers 
be called upon to retire from the public service as often as 
any sufficient motives of public poKcy may suggest the ex- 
pediency of that measure, but that a change in the person of 
the governor will be considered as a sufficient reason for 
any alterations which his successor may deem it expedient 
to make, ... 

This dispatch, which was a circular dispatch to all the 
Governors^ was intended merely to increase the Gover- 
nors’ control over their executive councils, but it gave 
an opportunity for Poulett Thomson and his successors, 
and for the Lieutenant-Governors of other British North 
American colonies, to experiment with the composition 
of their executive councils, until finally in 1847 Lord 
Elgin, as Governor-General of Canada, was able to 
estabhsh the system of responsible government in 
Canada, in agreement with the dispatch and instructions 
of the Secretary of State for Colonies, by that time Earl 
Grey.^ A similar dispatch from Grey to the Lieutenant- 
Governor of Nova Scotia in 1846 had initiated responsi- 
ble government there.^ The same process was adopted 
in the other colonies. A dispatch initiated the system, 
but it gave no detailed explanation of its working. The 
operation of responsible government was left to usage 
and convention. In this way a system of responsible 
government was initiated in Prince Edward Island in 


* The story is told, with full documentation, in J. L. Morison, British 
Supremoi^ oni Canadian Self^Governmenti Cambridge History of the British 
Empire^ vol. vi, cc. xi and xii (also by J. L. Morison) ; Chester Martin, 
Empire and Commonwealth, cc, iv and v; W. P. M. Kennedy, TTie Constitu- 
tion of Canada, cc. xii-xvi. 

* Kennedy, Statutes, (sfr., No. cxliii. 
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1851, in New Brunswick in 1854, in Newfoundland in 
1 855, in New Zealand in 1 854, in the Australian colonies 
of New South Wales, Victoria, South Australia, and 
Tasmania in the years 1855-6, in Queensland in 1859, 
in Western Australia in 1890.* In the South Afiican 
Colonies responsible government was initiated in Cape 
Colony in 1872, in Natal in 1893, and, after the Boer 
War, in the Transvaal in igo6 and in the Orange River 
Colony in 1907. 

The extent to which responsible government was 
initiated and operated in the colonies by the use of non- 
legal rules must not be exaggerated. While it is true that 
the fundamental principle of responsible government, 
that the Governor should entrust the conduct of adminis- 
tration to executive cotmcillors who could command 
a majority in the elected legislature, was nowhere 
enshrined in the Constitutions of the colonies, it is not 
true to say that in no case did the introduction of re- 
sponsible government involve consequential alterations 
in the rules of strict law. Quite apart from the necessity 
of passing legislation to provide for a CivU List, in certain 
colonies some minor statutory provisions were enacted 
as a result of the introduction of responsible government. 
In New South Wales* and Victoria,* for example, the 
Constitutions drawn up in anticipation of the establish- 
ment of ^responsible government drew a distinction 
between ‘oificers liable to retire from office on political 
grounds’ and officers not so liable. The appointment of 
the latter officers was vested in the Governor with the 

* The relevant dispatches to the Governors of the Aiistralian colonies 
are printed in E. Sweetman, Australian Constitutional Development^ Ap- 
pendix A. 

* s. 37 of the Constitution Act, scheduled to i8 & 19 Viet. ,c. 54. 

3 s. 37 of the Constitution Act, scheduled to i8 & 19 Viet., c. 55. ‘ 
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advice of the executive council, while the appointment 
of the former was vested in the Governor alone. This was 
a distinction obviously consequential upon the establish- 
ment of an executive council the members of which 
retained control of the administration inasmuch as and 
for so long as they retained the confidence of the elected 
legislature.* A substantially similar provision appeared 
in the Constitutions of South Australia, Queensland, and 
Western Australia.^ The Constitutions of Victoria and 
South Australia went further. They contained provi- 
sions^ — amended and enlarged by subsequent legislation 
— ^that a certain number of the officers of the government 
were to be or were within a given period to become 
members of the legislature. These provisions in the 
Constitution of Victoria were sufficient to convince 
Chief Justice Higinbotham, of the Supreme Court of 
Victoria, that responsible government in Victoria was 
established upon a statutory basis, and that it did not owe 
its existence merely to a dispatch and to usage and con- 
vention.'* But it seems clear that the fundamental rules 
of responsible government are nowhere laid down in the 
Victorian Act; such rules as are enacted occur conse- 
quentially and refer only indirectly to the system of 
responsible government. 

When the second problem, that of finding a satisfac- 
tory constitutional structure to regulate the domestic 
affairs of a group of territorially adjacent or contiguous 

“ Executive councillors in Victoria did not cease to be executive 
councillors when they went out of office. They merely ceased to be 
summoned by the Governor to attend the meetings of the executive 
council. 

* Quick and Garran, The Annotated Constitution qf the Australian Common^ 

loealth, p. 46. ^ ss. 18 and 32 respectively. 

♦ Toy v. Musmve, 14 Victorian Law Reports, 349 at pp. 392-4. 
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colonies, came to be dealt with, a similar process 
occurred. An imperial statute* was necessary to create 
the new political units, and, in the case of the federations, 
to mark off those matters of common concern to the 
federating colonies, which it was agreed were to be con- 
fided to the authority of the central parliament and 
government, firom those matters of domestic concern to 
each separate colony, which it was agreed were to be 
confided to the authority of the parliaments and govern- 
ments of each separate colony. This division of powers 
is the essential feature of a federal system. It is a division 
which must obtain recognition in and which requires 
interpretation by the Courts, and it was inevitable there- 
fore that it should be set down in terms of a, rule of 
strict law. 

Along with this there went the grant of responsible 
self-government. In general, the statute establishing the 
new unit conferred little more than the institutions of 
representative government. Power to make laws for 
peace, order, aind good government was vested in the 
Sovereign, and a bicameral l^islature,* the Lower 
House of which was elective, and the Upper House in 
Canada nominated, in Australia elective, and in South 
Ainca partly nominated and partly elective. Executive 
power in Canada^ and Australia'* was vested in the Queen 
and was exercisable by a Governor-General; in South 

* The Imperial statutes were; — Canada: British North America Act, 
1867 (30 8 ^ 31 Viet., c. 3); Australia: Commonwealth of Australia 
Constitution Act, 1900 (63 & 64 Viet,, c. 12) section 9 of which contains 
the Constitution; South Africa: South Africa Act, 1909 (9 Ed. 7, c. 9). 

* British North America Act, 1867, s. 91; Australian Constitution, 
ss. I & 51 ; South Africa Act, s. 59. 

^ British North America Act, 1867, s. 9. 

* Australian Constitution, s. 61. 
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Africa^ it was vested in the King, and was exercisable 
either by His Majesty in person or by a Grovemor- 
General. The Governor-General was empowered to 
appoint an executive council (in Canada described as 
a Privy Coimcil) to advise him in the government, and 
its members were to hold office during the pleasure of 
the Governor-General.* In Australia and South Africa 
it was provided that ministers should be membeis of the 
executive council, and that ministers should be or be- 
come members of the legislature.* But at the same time 
there was no rvde that ministers alone should consti- 
tute the executive council, or that their tenure of office 
as executive councillors should be determined by their 
capacity to command a majority in the legislature. 
Responsible government was initiated and operated by 
usage and convention. 

When the federations of Canada and Australia were 
set up, responsible government continued in the consti- 
tuent Provinces and States, respectively, and was ex- 
tended to the new Canadian Provinces of Manitoba, 
Alberta, and Saskatchewan when they were established. 
Certain consequential alterations in the rules of strict 
law were obviously necessary, especially in the terms of 
the Letters Patent, Commission, md Instructions to the 
Lieutenant-Governors of the Canadian Provinces and to 
the Governors of the Australian States. The executive 
councils of Ontario and Quebec, too, were placed upon 
a statutory instead of upon a prerogative basis. But in no 
case was the relationship of Governor, executive coundl, 

* South Africa Act, s. 8. 

* British North America Act, 1867, s. ii; Australian Constitution, 
s. 62; South Africa Act, s. 12. 

3 AiKtrali-^n Pon^'titT’+’on 84.: .Soutli A^jica Act« S. 14-, 
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and legislati|re, as it exists under responsible govern- 
ment, translated further into terms of strict law. The 
South African colonies, on the other hand, upon union 
in 1909, relinquished their systems of responsible govern- 
ment and became provinces under the control of an 
Administrator and a provincial council. Meanwhile, 
as these federal dominions and the union came into 
existence and new examples of responsible government 
thereby appeared in the Empire, Ae system of respon- 
sible government continued to operate and develop in 
New Zealand and Newfoundland. 

4 

The account which has been given above of the 
method by which an attempt was made to solve the first 
two problems confronting Imperial and colordal states- 
men has been over-simplified. And that in two respects. 
In the first place it has proceeded on the assumption that 
the system of responsible government, though nowhere 
enacted in detail in a statute, was a well-understood 
system, and that once the decision had been taken to 
confer responsible government on the separate colonies 
or upon the federations and union, no controversy was 
likely to arise about what responsible government really 
meant. But, as Mr. Justice Holroyd said in the Supreme 
Court of Victoria in 1888, ‘we must not be misled by 
abstract terms. . . . There is no cut-and-dried institution 
called responsible government, identical in all countries 
where it exists.’ ^ In the second place it has been assumed 
that when responsible.govemment was conferred upon 
the separate colonies and the federations and union, the 
scope of that government’s activity was recognized to be 

* In Toy V. Musgrove, 14 Victorian Law Reports, 349, at p. 428. 
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coextensive with the domestic affairs of these colonies 
or of the federations and union. In other words it 
has been assumed that self-government in domestic 
affairs was initiated, and that this self-government was 
to be carried out through a system of cabinet govern- 
ment, identical with the system prevailing in the United 
Kingdom. But in truth neither of these assumptions is 
borne out by the facts. Lord Durham, it is thought, 
had recommended a system of cabinet government in 
domestic affairs for United Canada.* Robert Baldwin 
had expressed the same idea in as clear terms as could 
be desired when he urged that 

the Provincial Government as fer as respects the internal 
Affairs of the Province, should be conducted by the Lieu- 
tenant-Governor, with the Advice and Assistance of the 
Executive Council, acting as a Provincial Cabinet; — ^and 
that the same Principle on which His Majesty’s Cabinet in 
this Country is composed, should be applied and acted 
upon in the formation, continuance in office and removal, 
of such local Provincial Cabinet; . . ? 

The idea was that a line should be drawn marking off 
domestic from imperial affairs; that in respect of 
domestic affairs the Governor, as the representative of 
His Majesty, should exercise his legal powers in relation 
to his executive council and the legislature in accordance 
with the same set of rules as His Majesty recognized 
in si milar circumstances in the United Kingdom; and 

* See, e.g., Durham Report, extract printed in Keith, British Colonial 
Poli^, vol. i, pp. 137-41. The subject is controversial. 

® Letter from Baldwin to Gleneig, July 13, 1836. Printed in Bell and 
Morrell, Select Documents on British Colonial Policy, 1830-1880, p. 32. Cf. 
BuUer, Responsible Government for Colonies, c. 3 j P- toy; Joseph Howe, 
Letters to Lord John Russell, in Kennedy, Statutes, Treaties and Documents on 
the Canadian Constitution, p. 399. 
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that in respect of imperial affairs the Governor, as the 
representative of His Majesty, should exercise his legal 
powers upon the instructions of His Majesty as advised 
by His Government in the United Kingdom. But in 
fact this plan was not adopted. No line was drawn be- 
tween domestic affairs and imperial affairs. Lord John 
Russell held that it was impossible to draw such a line. 

. . . There are some cases of internal government, — ^he said 
— ^in which the honour of the Crown or the faith of Psirlia- 
ment, or the safety of the state, are so seriously involved, 
that it would not be possible for Her Majesty to delegate 
her authority to a ministry in a colony.* 

This view prevailed, in spite of later attempts to enact 
some kind of distinction of spheres.* The consequences 
were threefold. In the first place the United Kingdom 
Government was able to interfere in respect of domestic 
affairs in a colony. In other words self-government in 
domestic affairs was not established by the rules of strict 
law or by convention. In the second place, and as a con- 
sequence of the first proposition, responsible government 
as understood and practised in the United Kingdom was 
not established in the domestic affairs of a colony inas- 
much as the Governor legally might act in domestic 
affairs not upon the advice of his ministers in the colony 
but upon the advice of His Majesty’s Ministers in the 
United Kingdom. And in the third place even within 
that sphere in which the colonial government was 

* Russell to Poulctt Thomson, Oct 14, 1839. Keith, BriUsh Colonial 
Poli0, vol. i, p. 175; Kennedy, ibid,. No. cxii, p. 422. The date of the 
dispatch is given by Keith as Oct. 1 1 instead of 14. 

* e.g. by Sir William Molesworth, supported by Gladstone in 1850. 
See Molesworth’s speech 108 Pari. Deb., 3 s., 56^-79; Morrell, Colotdal 
PoU^ of Peel and Russell, pp. 490-7; Knaplund, Gladstone and Britain’s 
Imberial PoKcf, dd . 72 S. 



DOMINION STATUS IN 1926 55 

admittedly legally entitled to act and did in fact act 
without interference from the United Kingdom Gkivem- 
ment, responsible government as understood and prac- 
tised in the United Kingdom weis not established in the 
colony because it was not laid down anywhere in legal 
or non-legal rules, that the Governor, as the representa- 
tive of His Majesty, would be required to act in accor- 
dance with the rules which His Majesty obeyed in similar 
circumstances. 

This refusal to distinguish at the outset domestic 
affairs from imperial affairs, and to define the kind of 
responsible government which was to operate in the 
colonies, directly affected and therefore explains the 
terms in which Dominion Status was enunciated in 1 92 6. 
The coexistence of a general convention of equality with 
legal and non-legal inequalities arose from this indefinite 
expedient adopted when responsible government was 
first initiated. 

Consider first the working of responsible government 
within that sphere, never precisely demarcated, in which 
the colonial governments were admitted to have legal 
authority, and in which in fact the United Kingdom 
Government did not interfere. The Governor acted 
here as representative of His Majesty. As such he 
possessed a certain executive and administrative power 
coextensive with the legislative power of the colonial 
legislature. But the Governor possessed also certain 
personal prerogatives or reserve powers in relation to the 
executive council and legislature in the colony com- 
parable with those which H« Majesty possessed in, the 
United Kingdom. The Governor, in strict law, could 
appoint and dismiss his executive council, summon, 
prorogue, and dissolve the legislature, nominate members 
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to the Upper House of the legislature where such houses 
were non-elective, and refuse his assent to a Bill duly 
passed by the legislature. In the performance of these, 
as of all other functions, the Governor in most cases was 
required by his instructions to be guided by the advice 
of his executive council, subject often to the qualification 
that in matters of great urgency or in matters of a very 
trivial nature or in matters where consultation with the 
executive council might result in harm, the Governor 
might act without consulting the executive council, 
though he was required to report such action and the 
reasons for it to the executive council.* In some colonies 
there was the additional^ or alternative instruction that 
the Governor might, according to his discretion, act in 
opposition to the advice of his executive council,^ report- 
ing at once such action and the reasons for it to the 
Secretary of State. 

The conventional rule which regulated the exercise of 
these powers conferred in strict law upon the Governor 
was that the Governor ‘in matters of purely local politics 
... is bound, except in extreme cases, to follow the advice 
of a ministry which appears to possess the confidence of 
the legislature’ What of ‘extreme cases’? The rule 

* See, e.g., instructions to Governor of Newfoundland, Keith, Responr 
sibU Government in the Dominions (1912 ed.), vol. iii. Appendix. 

* e.g. in case of Newfoundland. 

3 Such a provision occurs in instructions to the Governor-General 
of Canada to 1878 (see Report of Canadian Archives ^ 1905, vol. i, Sessional 
Paper No. 18) ; in instructions to the Governor of Newfoundland up to 
19345 to Governor-General of New Zealand and to the Governors of 
the Australian States up to the present time. Where such provisions 
were omitted there was no positive instruction to the Governor that he 
must act oi4y with the consent of his executive council. 

* Secretary of State for the Colonies to Governor of Queensland, 
March 26, 1862. Quoted in Todd, Parliamentary Government in the British 
Colonies^ p. 433. 
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adopted here seems to have been that, while the acts of 
the Governor in matters of purely local politics must 
be clothed in ministerial responsibility, the Governor 
possessed a discretion to refuse the advice of his ministers 
for the time being, if he was able to obtain other ministers 
able and willing to accept office and take responsibility 
ex post facto for his actions. This doctrine of discretion 
was not always accepted by colonial ministers and its 
exercise gave rise to numerous controversies, chiefly upon 
the question of the grant of dissolution.* It was discussed 
in relation to this question at the Colonial Conference 
in 1 887® and a majority of the colonial premiers approved 
it. In 1914 it was clearly enimciated by Mr. Harcourt 
in a dispatch to the Governor of Tasmania, where it was 
stated that in all cases in which a Governor may have 
found himself unable to accept the advice of his minis- 
ters, ‘the Ministers either acquiesce in the Governor’s 
action, in which event they accept responsibility for it, 
or leave the Governor to find new Minis ters who will 
accept the responsibility’.^ 

Granted that the Governor possessed this discretion, 
was his status in relation to his ministers in the colony the 
same as the status of the King in relation to his ministers 
in the United Kingdom? Did the King possess a similar 
discretion? Here the authorities differed. Some main- 
tained that the King did possess a discretion. Anson 
wrote in 1913* that ‘if the King should determine, in the 
interests of the people, to take a course of action which 

^ The cases are discussed in Keith, Responsible Government in the Do- 
minions (ed. 1928), voL i, part 2, c. iv. ^ G. 5091, pp. 555 ff. 

® Printed in Keith, British Colonial Policy , vol. ii, pp. 137^. 

^ Letter to The Times, Sept. 10, 1913. Printed in Jennings, Cabinet 
Government, Appendix IV, and dbcussed ibid,, c. xii. See also Evatt, op, 
cit, espec. c. x. 
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his Ministers disapprove, he must either convert his 
Ministers to his point of view, or, before taking action, 
must find other Ministers who agree with him’. Dicey 
approved this view.' As late as 1924 Lord Oxford and 
Asquith, who had been concerned in these pre-war con- 
troversies in which the obligation of the King to take the 
advice of his ministers for the time being had been at 
issue, supported the view that the King possessed a dis- 
cretion in the grant of a dissolution. On this view, the 
position of a Governor in a colony or Dominion was 
similar to that of the King in the United Kingdom. 

Other authorities, and notably Professor Keith, took 
a different view. ‘. . . Save in the narrow sphere of the 
bestowal of honour’, wrote Professor Keith, there was 
a ‘rigid application of the rule that . . . the King shall 
accept the advice of his Ministers in all matters of the 
exercise of his powers. In the Dominions no such rule 
has yet been accepted. . . The same view was reiter- 
rated in 1927 in Responsible Government in the Dominions? 
‘In the Dominions’, he wrote, *. . . the discretion of the 
Governor is still constitutional and real, however much 
it may be deemed preferable that the British plan should 
persist, and however clearly events are moving in that 
direction.’^ 

There was thus considerable room for controversy. 
There was controversy whether or not the Governor had 
a discretion; whether or not the King had a discretion; 
and whether or not the Governor should have the same 
status in this respect as the King. In 1926 all three 

^ See also Lord Hugh Cecil in same correspondence. These and other 
letters are printed in Jennings, ibid.y Appendix IV. 

* British Colonial Polity, voL i, Introduction, p. x. 

® Vol. i, p. 15476. 


♦ Ibid,, p. 156. 
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questions were discussed when Lord Byng refused a 
dissolution to Mr. Mackenzie King and granted one 
shortly afterwards to Mr. Meighen. On this occasion 
Professor Keith took the view that ‘the duty of the 
Governor-General was to act on the same principles as 
would have applied to the King’ and that therefore he 
possessed no ^scretion in granting a dissolution.’' It is 
difficult to avoid the conclusion that Professor Keith 
here contradicts the view expressed in the same book 
that the status of the Governor was essentially different 
firom that of the King. 

It is not possible to discuss the Byng episode in detail 
here.^ Two comments only will be attempted. In the 
first place it may be remarked that the question at issue 
was not simply whether or not the King would have 
granted a dissolution automatically in similar circum- 
stances and if so, whether or not Lord Byng was obliged 
to follow that rule. The question at issue was whether 
or not the King would have refused a dissolution to a 
Prime Minister in such circumstances, and would have 
granted it to a succeeding Prime Minister within a short 
space of time when that Prime Minister had failed to 
command a majority in Parliament; and if so, whether 
or not Lord Byng was obliged to follow that rule. It 
appears that Lord Byng’s error (if one may speak of 
errors in a matter where rules conflict so much) lay in 
refusing to one party in Parliament what he granted 
shortly afterward to their opponents.'^ In later com- 

* Ibid., vol. i, pp. 147--8. 

* The fullest treatment is in E. Forsey’s Royal Power of Dissolution of 
Parliament in the British Commonwealth. See also Evatt, op. ciL, c. vii. 

® Mr. Mackenzie King based his criticism on this points He said: 
‘Though I am imable to admit that either the refusal to myself of a dis- 
solution or the granting of a dissolution immediately thereafter to Mr 
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ments on the incident Professor Keith was inclined to 
base his criticism of Lord Byng more on this double 
aspect of the question than upon the single aspect of the 
refusal to Mr. Mackenzie King.* 

In the second place it is difficult, as has already been 
suggested, to regard the incident as raising the question 
of equality of status. Lord Byng’s action involved no 
inequality of status for Canada in relation either to Great 
Britain or to the other Dominions. His refusal of a 
dissolution did not imply that the Canadian Govern- 
ment was subordinate to the United Kdngdom Govern- 
ment, as Professor Keith suggests.® It is true that Lord 
Byng was the representative of His Majesty’s Govern- 
ment in the United Kingdom as well as the representa- 
tive of His Majesty, and that he was, as Mr. Mackenzie 
Edng said ‘under instructions’ from the British Govern- 
ment. This might suggest that in refusing a dissolution 
he was acting as the servant of the British Government. 
But it is clear that in Lord Byng’s case no such interpre- 
tation was possible. He specifically refused to ask advice 

Mcighen was a constitutional course of procedure, I am prepared to say 
that there may be circumstances in which a Governor-General might 
find subsequent justification for a refusal to grant a dissolution of parlia- 
ment.’ See Keith, Speeches and Documents on the British Dominions^ p. 153. 

* e.g. letter to The Scotsman^ May 10, 1927. Printed in Letters on 
perial Relations, Indian Reform, Constitutional and International Law, p, 69. 

^ Responsible Government in the Dominions (ed. 1928), voL i, p. 146. 
Professor Keith introduces here a distinction between the constitutional 
rights of a Governor of an Australian State or of Newfoundland and the 
•Governor-General of a Dominion. The former possesses a discretion; the 
latter acts in accordance with the rules which arc obeyed by the King 
and possesses no discretion. Surely this distinction at any rate between 
Newfoundland and other Dominions was not warranted. And it appears 
to conflict with what Professor Keith had said ibid,, p. 156. Nor does 
the distinction between the Australian States and the Dominions seem 
justified on this point. 
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fiom the Secretary of State for Dominion Affairs when 
Mr. Mackenzie King suggested that course.* He acted 
throughout upon his own discretion. There was no 
subordination of the Canadian Government to the 
United Kingdom Government.^ 

Enough has been said, however, to explain why the 
question of the status of the Governor-General m rela- 
tion to his ministers in a Dominion was one of contro- 
versy in 1926 and why it came up for discussion at 
the Imperial Conference. Where usages conflicted so 
much, it was necessary to adopt and declare some 
obligatory rule.3 

* Canadian Debates {House of Commons)^ 1926-7, voL ii, pp* 1651-4. 

* Mr. Mackenzie King appeared clearly to realize this. % . . My 
resignation,’ he said, ‘was in no way due to a difference between the 
British Government and the Canadian Government.’ Ibid., p* 1654. 
But he had maintained at the same time and inconsistently the view 
that an issue of status was involved. See election speedi, already 
referred to, and printed in Keith, Speeches and Documents on the British 
Dominions^ p. 152. 

3 Actually when it came to the point at the Imperial Conference only 
part of the question was settled by the adoption of obligatory rules. The 
rest was left with conflicting usages as b^ore. See below, p. 126 and 
note i; 


I 



Ill 

DOMINION STATUS IN 1926-II 


I 

T he problem of the proper relations between a 
Governor and his ministers in a Dominion in re- 
spect of matters in which the United Kingdom Govern- 
ment did not interfere, and in which therefore the 
Governor acted as the representative of His Majesty 
alone, did not raise the question of equality of status as 
between the Dominion Grovemments and the United 
Kingdom Government. But when we consider those legal 
powers vested in the Governor and exercised by him 
on instructions from His Majesty as advised by the 
Government in ^e United Kingdom, the problem of 
inequality of status emerges. It is proposed to examine 
now the nature ahd extent of these legal powers and the 
rules according t<i) which they were exercised. They ex- 
tended, as has been said, to the control of domestic as 
well as to the control of external or imperial affairs. A 
study of their exercise reveals therefore the method 
by which the solution to the problem of regulating 
domestic affairs, whether in separate or in united colo- 
nies, already initiated by the establishment of respon- 
sible government, was developed and extended; and it 
reveals also the solution which was attempted /an passu 
to the problem of regulating imperial affairs. 

There was first the power of reservation.* This was 
really two powers. There was the power of the Governor, 
when a Bill duly passed by the two Houses of the legisla- 
ture was presented for ^ assent, to declare that he 
* OJ>.L. Report, paras. 26-36. 
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reserved the Bill for the signification of the Sovereign’s 
pleasure. There was, next> the power of the Sovereign, 
upon the advice of the United Kingdom ministers, to 
declare his pleasure in regard to the Bill by giving or 
refusing assent to it. If assent had not been gijven within 
a specified period, usually two years firom reservation by 
the Governor,* the BiU lapsed. Each power will be con- 
sidered separately. The Governor’s power to reserve 
was of two kinds, discretionary and obligatory. The 
Governor was empowered to reserve Bills ‘according to 
his discretion’, in most of the early colonies. When the 
South African colonies united, the power was vested in 
the Governor-General of the Union; in Canada, at 
federation, the power in respect of provincial Bills was 
vested in the Lieutenant-Governors, but since they re- 
served Bills for the signification of the Governor- 
General’s pleasure 3ind not of the Sovereign’s pleasure, 
the element of subordination to the United Kingdom 
Government disappeared.* In 1926 the power existed 
in the Constitutions of the Australian States, which thus 
preserved a link with the United Kingdom Govern- 
ment, and in the Constitutions of the Dominions of 
Canada,* Australia,'^ New Zealand,* South Afiica,® and 
the Irish Free State.’ 

Obligatory reservation required the Governor to 

* One year in the Union of South Afirica. South Africa Act, s. 66. 

* B.N.A. Act, 1867,8.90. It was decided unanimously by the Supreme 
Court of Canada in 1938 that this power to reserve provincial Bills and 
the power of the Governor-General to disallow provincial Acts (see 
below, p. 71) were still subsisting powers. [1938] S.C.R. 71. 

3 B.N.A. Act, 1867, ss. 55 and 57. 

* Australian Constitution, ss. 58 and 60. 

® Constitution Act, 1852 (15 & 16 Viet., c. 72), ss. 56 and 59. 

® South Africa Act, ss. 64 and 66. 

^ Constitution, Art. 41. See below, pp. 118. 
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reserve bills dealing with certain specified classes of 
subject-matter. This obligation to reserve was found 
either in a prerogative instrument, such as the instruc- 
tions to the Governor,^ or in a statute, sometimes in the 
constitutional statute of the colony, sometimes in a 
general statute extending to all colonies. Instructions 
to reserve were issued in most of the early colonies. 
They disappeared for the provinces in the Union of 
South Afnca. When the British North American colonies 
united in 1867 to become provinces in a federation, the 
power to issue instructions to the Lieutenant-Governors 
was vested in the Governor-General and not in the Sove- 
reign, and subordination to the United Kingdom dis- 
appeared.^ This power has been exercised. In 1926 the 
power to issue such instructions was in existence on a 
statutory basis in the Australian States,^ and in the 
Dominions of Canada, + New Zealand,* and South 
Africa.* In fact no instructions to reserve had been issued 
to the Governor-General of Canada since 1878, to the 
Governor-General of New Zealand since 1907, nor to the 
Govemors-GeneraJ of Australia and the Irish Free State 
at any time. But such instructions were issued to the 
Governor-General of South Africa,’ and to the Gover- 

* In Transvaal and Orange Free State it is found in Letters Patent, 

ss. 49 and 51 respectively. ^ B.N.A. Act, 1867, s. 90. 

3 The Australian States Constitution Act, 1907 (7 Ed, 7, c'. 7). 

♦ B.N.A. Act, 1867, s. 55,. 

^ s Constitution Act, 1852, s. 56, ^ South Africa Act, s. 64. 

^ Paragraph VII of the instructions read: ‘The Governor-General 
shall not assent in our name to any bill which we have specially instructed 
him. through one of our principal Secretaries of State to reserve; and he 
shall take special care that he does not assent to any bill which he may 
be required under the South Africa Act, 1909, to reserve; and in particu- 
lar he shall reserve any bill which disqualifies any person in the Province 
of the Cape of Good Hope, who, under the laws existing in the Colony 
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nors of Australian States. ‘ In Newfoundland reservation 
strictly speaking did not exist. However, the Governor 
was instructed to refuse his assent to Bills dealing with 
certain classes of subject-matter unless such Bills con- 

of the Cape of Good Hope at the establishment of the Union, is, or may 
become, capable of being registered as a voter, from being so registered 
in the Province of the Gape of Gk>od Hope by reason of his race or colour 
only.’ Keithi Responsible Government in the Dominions (ed. 1912), Appendix* 

* The relevant paragraph in the instructions read: ‘The Governor 
shall not, except in the cases hereunder mentioned, assent in our name 
to any bill of any of the following classes: 

‘1. Any bill for the divorce of persons joined t<^cther in holy matri- 
mony. 

*2. Any bill whereby any grant of land or money, or other donation or 
gratuity, may be made to himself. 

*3. Any bill affecting the currency of the State. 

‘4. Any bill, the provisions of which shall appear inconsistent with 
obligations imposed upon us by treaty. 

*5, Any bill of an extraordinary nature and importance, whereby our 
prerogative, or the rights and property of our subjects not residing in the 
State or the trade and shipping of the United Kizsgdom and its Depen- 
dencies may be prejudiced. 

*6. Any bill containing provisions to which our assent has been once 
refused, or which have been disallowed by xis; Unless he shall have pre- 
viously obtained our instructions upon such bill through one of our 
principal Secretaries of State, or unless such bill shall contain a clause 
suspending the operation of such bill until the signification in the State 
of our pleasure thereupon, or unless the Gkjvemor shall have satisfied 
himself that an urgent necessity exists requirii^ that such bill be brought 
into immediate operation, in which case he is authorised to assent in our 
name to such bill, unless the same shall be rq)ugnant to the law of Eng- 
land, or inconsistent with any obligations imposed upon us by treaty. 
But he is to transmit to us by ^e earliest opportunity the bill so assented 
to, together with his reasons for assenting thereto.’ (Eripted in Keith, 
ibid,) 

Before federation two further classes of subject-matter were included, 
viz. Bills imposing differential duties, and Bills regulating the armed 
forces of the Crown. These two subjects passed to federal control from 
the states upon the establishment of the Commonwealth. The full list of 
eight subjects was included in the instructions to the Goveipor-General of 
Canada until 1878, and to the Governor of New Zealand until 1907. The 

of Gov^^mor.Omerj*! not created in New Zealand nnfii tqt7. 
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tained a clause suspending their operation until the 
Sovereign’s pleasure was known, except in certain urgent 
cases. The list of subjects corresponded closely with the 
list included in the instructions for obligatory reservation 
issued to the Governor-General of Canada until 1878, 
to the Governor of New Zealand until 1907, and to the 
Governors of the Australian colonies before the federa- 
tion came into existence in 1900.* 

Obligatory reservation under statute may next be 
described. In 1926 the Constitution Acts of Australia, 
New Zealand, and South Africa contained provisions 
requiring reservation of Bills dealing with certain sub- 
jects.* In Australia* and South Africa‘S Bills limiting the 
matters in which the Judicial Committee of the Privy 
Council may be asked to grant special leave to appeal 
from the highest court of the Dominion must be reserved. 
In South Africa, further, it was provided in section 64 of 
the Constitution Act that all Bills repealing or amend- 
ing that section or any of the provisions of Chapter IV of 
the Act under the heading ‘House of Assembly’, and all 
Bills abolishing provincial councils or abridging the 
powers conferred on them under section 85 of the Act 
should be reserved. And in paragraph 25 of the Schedule 
to the Act, it was required to reserve Bills to alter or 
amend that Schedule (which laid down the conditions 
under which the South African Government would 
administer the native territories if they were handed over 
to the Union). In New Zealand, it was required that 
Bills altering the salary of the Governor or the sums 

* See Note i on p. 65, , Also Keith, ibid, 

* Australian Constitution, s. 74; New Zealand Constitution Act, s. 65; 

South Africa Act, ss. 64 and 106, and paragraph 25 of the Schedule to 
the Act. 3 s, 4 3^ 
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allocated to native purposes, both of which were set out 
in the Schedule to the Constitution Act, must be re- 
served. No obligatory reservation is provided for in the 
Constitution Acts of Canada or the Irish Free State. 
In the Australian States, however, there was a statutory 
obligation to reserve Bills maldng certain constitutionsd 
changes.* 

Finally, there was obligatory reservation not vmder 
constitutional statutes but imder general imperial 
statutes. Section 735 of the Merchant Shipping Act of 
1894* required in effect the reservation of Bills passed by 
the l^slature of any British possession relating to ships 
registered in that possession. Section 736 required Bills 
passed by the legislature of a British possession regulat- 
ing the coasting trade of f^e possession to contain a sus- 
pending clause providing lhat they should not come into 
operation until the Sovereign’s pleasure had been 
signified. Similariy the Colonial Courts of Admiralty 
Act, 1890* required the reservation of Bills or the in- 
sertion of a suspending clause in Bills which affected the 
jurisdiction of, or practice or procedure in these courts 
of admiralty. 

How was the power of reservation exercised? Con- 
sider first the Governor’s power to reserve. In so far as 
this power was obligatory imder instructions it had been 
progressively restricted before 1926, for, as has been 
seen, instructions had ceased to be issued to Canada in 
1878,'* and to New Zealand in 1907; and they had never 

* Australian States Constitution Act, 1907 (7 Ed. 7, c. 7). 

* 57 & 58 Viet., c. 60. 

^ 53 & 54 Viet., c. 27, ss. 4 and 7. 

* On the insistence of Mr* Blake, the Canadian Minister of Justice* 
See Canadian Sessional Papers^ A. 1877. Up to this date the Governor- 
General had reserved 21 Bills under instructions. 
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been issued to Australia and the Irish Free State. But 
they remained in the Australian States, in South Africa, 
and (in effect) in Newfoundland and were obeyed. 
Obligatory reservation imder statute continued to exist 
and was regularly exercised.’ In the case of discretionary 
reservation a usage developed that the Governor’s dis- 
cretion should be exercised more and more in accordance 
with the advice of his ministers in the Dominion. In this 
way an Australian tariff Bill of 1906 was reserved by the 
Governor-General according to his discretion and this 
discretion was exercised on the advice of ministers in 
Australia;* a New Zealand immigration restriction Bill 
was similarly reserved in 1906,* and a New Zealand 
Nationality Bill in 1923.'* But there was no established 
convention. 

What action was taken by the United Kingdom 
Government in dealing with reserved Bills? It would 
appear that, in the first place, they recognized a conven- 
tion of consultation. Indeed as time went on ‘the veto 
became little more than a means of securing consulta- 
tion and delay’.® The Imperial and coloni^ Govern- 
ments discussed the legislation and endeavoured to find 
an agreed form in which it could be passed. But while 
the United Kingdom felt bound to consult the colonies 

* e.g. in South Africa, Bills Nos. 12, 15, and 31 of 1918 and No. 5 of 
1921 were reserved under s. 64 of the South Africa Act (and were all 
assented to). See Journal of Comparative Legislation^ 3rd series, voL ii, 
pp, ioo~3, n7;voLv, p. 124. 

* Australian Customs Tariff (British Preference) Bill. See ParL 
Pap. H.G, 1912, lx, No. 160. 

’ Immigration Restriction Act Amendment Bill, No, 65. 

^ British Nationality and Status of Aliens (in New Zealand) .Bill, 
No. 46 of 1923. 

^ K. H. Bailey, in Cambridge History of the British Empire^ voL vii, part i, 
p. 431. 
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upon reserved Bills before taking action, it did not fed 
bound to consent to such Bills. The veto was exercised 
in certain cases. In the Australian colonies between 
1856 and 1900 we are told, 

assent was often withheld only temporarily, pending amend- 
ments. Only some forty bills during these years definitely 
failed to receive the royal assent, and of diese four-fifths 
subsequently passed into law, with perhaps some modifica- 
tion. Purely local bills were vetoed only in the earlier 
years, and two thirds of the whole forty fell within die first 
half of the period.^ 

Dissent on imperial grounds persisted tmtil 1926, how- 
ever. BiUs affecting immigration, nationality,! native 
interests, copyright, and merchant shipping for example 
were refused assent or were modified from time td time.* 
The Australian Customs Tariff (British Preferenjce) Bill 
of 1 906, to which reference has been made, was dijopped, 
and an a m ended Bill was passed in 1908.^ Similarly a 
New Zealand Shipping Bill of 1910,^ after reservation 
and consultation, did not receive the royal assent and 
lapsed, by agreement between the two governments. 
As late as 1923 a New Zealand nationality bill,® reserved 
on the advice of New Zealand ministers, was objected to 
by the United Kingdom. It received the royal assent, 
but in 1928 a new Bill* was passed repealing the Act of 

* Bailey, Based upon to 

has bsen applied. Pari. Pap. H.L. i894,No. 196; H,G. 1901, xlvi, No. 362; 
H.,G. 1906, Ixxvii, No. 184. 

» See Bailey, op. cit., pp. 411-14; Keith, Responsible Government in the 
Dominions (ed. 1912), voL ii, pp. 1054-1100; vol. iii, pp. 1188-1247; or 
ed. 1928, part v, cc. i-iv, vi-ix. See also above Returns and H.G. 1912-13, 
lx. No. 160. * No. 7 of 1908. 

^ New Zealand Shipping and Seamen (Amendment) Bill, No, 85 of 
1910. Printed in Gd. 5582, p. 178. 

5 No. 46 of 1923 already referred to. ^ No. 58. 
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1923 and adopting part II of the Imperial Act on the 
subject. This Bill also the Govcmor-Generzil was ad- 
vised by his ministers to reserve ‘as a matter of policy*.* 
Cases of refusal of assent occurred in Newfoundland, 
too. In 1906, for example, a Foreign Fishing Vessels 
Act, directed against fishermen fix»m the United States, 
was refused assent on the Imperial Government’s ad- 
vice.* There appears to be no case since 1900 in which 
Bills firom Canada, South Africa, or the Irish Free State 
failed to receive assent. But there was no general con- 
vention of consent. In domestic affairs perhaps it might 
be said that assent ought not to be refused. But in 
imperial affairs it might well be refused, though usually 
after consrdtation and agreement between the Imperial 
and Dominion Governments. There existed, therefore, 
a subordination of the Dominion legislatures to the 
United Kingdom Government, and the latter was by 
no means powerless in 1926 to control Dominion legis- 
lation in imperial interests when necessary. 

The second element of subordination in a colonial 
constitutional structure in respect of domestic and ex- 
ternal affairs, and, conversely, the second instrument 
through which the Imperial Government was enabled 
to regulate domestic and imperial affairs, was found in 
the power of disallowance.* The power of disallowance 
meant the power of the Sovereign, acting on the advice 
of ministers in the United Kingdom, to aimul within a 
specified period an Act passed by a Dominion or colonial 
legislature and assented to by the Governor. The power 
was found in all the early colonial constitutions. Its 

* Jowrrud of Comparative Legislation, 3rd series^ vol. xii, p. 138, Cf. also 
No. 53 of 1912 amending No. 36 of 1909. 

* H.G. 1912-13, lx. No. 160. 3 o,D,L, Report, paras. 18-25. 
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scope was described by Sir W^am Molesworth in 1850 
when he said that a colonial legislature may 

make any laws whatever, affecting imperial interests in any 
manner whatever, provided the Colonial Office does not 
disallow them within a certain period of dme. On the other 
hand, the colonial legislatures cannot make any law which 
the Colonial Office may not disallow.* 

The power disappeared in South Afiica in respect of 
provincial ordinances at the establishment of the 
union; it was transferred to the Govemor-GeneM of 
Canada in respect of legislation by the Provinces when 
federation occurred in 1867, and subordination to the 
United Kingdom Government so far as the Provinces 
were concerned was removed;* but it persisted in the 
Australian States after federation in 1900. In 1926 
the power was in existence on a statutory basis in the 
Australian States^ and in the Constitutions of Canada,^ 
Australia,® New Zealand,® and South A&ica.^ It was not 
provided for in the Irish Free State Constitution. In 
Newfotmdland, where the Constitution took the form 
of Letters Patent, disallowance was provided for in the 
Letters Patent. The period within which disallowance 
might occur was two years in the cases of the Australian 
States, Canada, and New Zealand; and one year in the 
case of Australia and South Afiica. The most interesting 
provision for disallowance in respect of Dominion and 

* 108 ParL Deh,t 3 s., 578. 

* B.N.A. Act, 1867, s. 90. On the exercise of this power and also of 
reservation, see E. Forsey, Canadian Journal of Economics and Political 
ScUnce^ydi, iv, Feb. 1938, pp, 47 ff. See also p, 63 above, note 2. 

^ 5 & 6 Viet., c. 76 and 13 & 14 Viet., c. 59. 

* B.N.A. Act, 1867, s. 56. * Australian Constitution, s. 59. 

^ New Zealand Constitution Act, s. 58. 

’ South Afiica Act, s. 65, 
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colonial legislation existed as a result of powers con- 
ferred on the United Kingdom Treasury by the Colonial 
Stock Act, 1900.^ Thtj Act provided* that the Treasury 
might lay down conditions under which colonial stocks 
would be admitted as trustee securities in the United 
Kingdom. The third of these conditions laid down by 
the Treasury was that the Dominion concerned must 
place on record a formal expression of its opinion that 
legislation which appeared to the United Kingdom 
Government to alter any of the provisions affecting such 
trustee stocks to the injury of the stock holder or to de- 
part from the original contract, might properly be dis- 
allowed. All the Dominions except the Irish Free State 
were able to take advantage of the provisions of the 
Colonial Stock Act, subject to this condition. The 
Australian States also were able to do so; but the Cana- 
dian Provinces could not, since disallowance of their 
legislation had passed from the hands of the United 
Kingdom Government. 

How was the power exercised? In the early stages 
of responsible government its scope was extended to 
domestic as well as to ijmperial affairs. Legislation upon 
p rimar ily local matters was disallowed in one case 
in New Bnmswick in the period 1836 to 1867,^! and 
in Newfoundland in a few cases in the period 1850 to 
1890, because the Imperial Government disapprbved 
of the policy it embodied.* On the other hand ijhere 
appears to be one case only of disallowance of an act 
Hpalin g with domestic affairs in the Australian colonies 

* 63 & 64 Viet., c. 62. * 2. 

3 H.C. 1864, xl, No. 529. See p. 42 for the view of the Secretary of 
State for Colonies on propriety of refusing assent to such legislation. 

^ Sec HJ ,. i8q4. No. iq6, p. 8. 
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from 1856 to 1900.* In' Canada an act of 1873 r^ulating 
parliamentary powers was found to be ultra vires the 
Canadian Parliament;* by agreement between the 
Canadian and United Kingdom Governments it was 
disallowed; an imperial act was passed in 1875 confer- 
ring powers on the Canadian Parliament to legislate in 
the desired direction,* and the Act of 1873 was then re- 
enacted in 1876 and became law/ In 1898 a dispatch 
from Joseph Chamberlain, Secretary of State for the 
Colonies, to the Governor of Ne\^^oundland, estab- 
lished constitutional convention that the prerogative 
of disallowance 

is a safeguard for the protection of those interests for which 
the Secretary of State is responsible to Her Majesty and to 
the Imperial Parliament. To advise its exercise in cases 
where only local interests are concerned would involve the 
Imperial Government in liability for matters of the control 
of which it has divested itself, and for which the Colony has 
accepted full responsibility.® 

Its operation was therefore confined for the future to 
legislation afiecting imperial interests. 

But even in imperial affairs its exercise had been infre- 
quent in the latter half of the nineteenth century. From 
1856 to 1900 four acts only of Australian colonial legisla- 
tures dealing with imperial affairs were disallowed, and 
all four cases occurred before 1865. In two of the cases 
the principle of the acts came into operation soon after, 

■ * See ibid. It occurred in 1862 and the principle of the act was em- 
bodied in another act in 1864 which was not disallowed. 

^ Canadian Sessional Papers^ 1876, No. 45. 

^ Parliament of Canada Act, 1875. 38 & 39 Viet., c. 38. It also 
validated the Act of 1873. ♦ 39 Viet, c. 7 (Canadian). 

* C. 9137. Dispatch of Dtc. 5, 1898. Cf. Dispatch of March 23, 1898, 
ibid. Also printed in Keith, Brilisk Colomal PoVuy^ voL ii, pp. 105-8. 
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either as a result of imperial legislation or by arrange- 
ment with the Imperial Government.* In New Zealand 
two such acts were disallowed between 1855 and 1867, 
and none since. No cases of disallowance occurred in 
respect of Canada since 1873, nor at any time in respect 
of the Commonwealth of Australia, the Union of South 
Africa or the Irish Free State. In 1926 it could be said 
that, if we except Newfoundland, there had been no 
case of disallowance in a Dominion since 1873, and that 
in that case disallowance had occurred after consultation 
and with consent. There was, it seems clear, a conven- 
tion that disallowance might not be used in respect of 
Dominion legislation. 


■ 2 

But inequality of status was not confined to the 
control of the United Eangdom Government over 
colonial legislation. The prerogative powers of the 
Crown were supplemented by the over-riding legal 
supremacy of the United Kingdom Parliament, exer- 
cised, in particular, in accordance with the provisions 
of the Colonial Laws Validity Act, 1865. In the words 
of Todd, ‘the colonial possessions of the British Crown, 
howsoever acquired and whatever may be their political 
constitution, are subject at all periods of their existence 
to the legislative control of the Imperial Parliament.’* 
In 1926 these words, written in 1880, still applied in 
strict law to all the legislatures of all the Dominions.* 

The scope and effects of the Colonial Laws Validity 

* H.L. 1894, xi, No. -196. 

* Parlumientaiy Government in the British Colonies, p. 172. 

^ This view would not be accepted universally in the Irish Free State. 
See below. Chap. IV. 
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Act' should be stated in some detail. A word must be 
said of the circumstances which made the passing of 
the Act necessary. In the early sixties of last century; 
Mr. Justice Boothby, of the Supreme Court of South 
Australia, declared invalid a series of Acts passed by the 
South Australian legislature upon two main grounds.® 
In the first place he asserted the doctrine that colonial 
laws repugnant to the law of England were invalid to 
the extent of such repugnancy, and on this ground he 
held, for example, that those portions of the Constitution 
Act of 1855-6 passed by the colonial legislature, which 
provided for a legislative council which could not be 
dissolved by the Crown, which contained the rule that 
the Attorney-General must be a minister and a member 
of parliament, and which did not require ministers to 
submit themselves to re-election upon their appoint- 
ment, were invalid, on the ground that these provisions 
were repugnant to English law. In the second place he 
asserted that colonial laws which dealt with classes of 
subject-matter, legislation upon which the Governor 
was obliged by his instructions to reserve, were invalid 
if the Governor had failed so to reserve them and had 
given his assent to them. On this ground he declared the 
Real Property Act, the entire Constitution Act, and the 
Electoral Act invalid. The matter was finally referred 
to the imperial law officers. In their opinion Mr. Justice 
Boothby based his doctrine of repugnancy upon too wide 
a ground. A colonial law was not invalid on the groimd 
of repugnancy to any rule of English law; it was invalid 
only if and in so far as it was repugnant to a statute of tbe 

‘ 28 & 29 Viet., c. 63. O.D.L. Report, paras. 45 ff. The Act is printed 
as Appendix I to this book. 

® See Pari. Pat., 1862, xxxvii, p. 113. 
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Imperial Parliament extending to the colony, or repug- 
nant to the fundamental principles of English law. The 
law officers were ‘unable to lay down any rule to fix the 
di viding line between fundamental and non-funda- 
mental rules of English law’, but they spoke of the funda- 
mental principles as those ‘equally applicable in the 
nature of things to all Her Majesty’s Christian subjects 
in every part of the British Dominions’, and it would 
appear that they would have regarded a law permitting 
slavery or polygamy or prohibiting Christianity as re- 
pugnant to these fundamental principles. The law 
officers held further that the second ground of invalidity 
which Mr. Justice Boothby had adopted was unaccept- 
able. Failure by the Governor to reserve Bills which he 
was obliged by instructions to reserve did not invalidate 
the act when it had received the Governor’s assent. On 
the other hand failure by the Governor to reserve Bills 
which he was obliged by imperial statute to reserve, 
would render such legislation void, although it had been 
assented to by the Governor. And in fact the Electoral 
Act of 1 856 was declared void upon this ground. In con- 
sequence all laws passed by the two Houses of Parliament 
in South Australia, elected tmder this Act, were invalid, 
and an Imperial Act was passed validating them in 1 862.^ 
The matter was not setded by this opinion, however. 
In later cases the Supreme Court expressed doubts abotit 
the competence of ffie colonial legislature to amend its 
constitution.* After further correspondence and another 
validating act* of the Imperial Parhament, it was finally 
dedded to pass an Imperial Act clarifying the position. 

* as & a6 Viet., c, ii. ^ 

* South Australian ParL Pap, 1863, Nos. 23, 129, 130. 

3 26 & 27 Viet, c. 84. 
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Each of the three problems — repugnancy, the effect of 
failure to observe royal instructions to reserve, and the 
competence of the colonial legislature to amoid its 
constitution — ^were dealt vuth in the clauses of the Act, 
styled the Colonial Laws Validity Act, 1865. Repug- 
nancy was dealt with in sections 2 and 3. One criterion 
of repugnancy and one only was laid down. Any 
colonial law which was repugnant to the provisions of 
an Act of the Parliament of the United Kingdom extend- 
ing to the colony by express words or necessary intend- 
ment,' or repugnant to any order or regulation made 
under the authority of such an Act, was, to the extent of 
such rq)ugnancy, but not otherwise, absolutely void and 
inoperative. At the same time the ciitmon of repug- 
nancy to the fundamental principles of English law, 
which the law officers had asserted in their opinion, was 
abandoned, and section 3 asserts the wide proposition 
that no colonial law shall be declared void on the groimd 
of repugnancy to the law of England, imless it is repug- 
nant to an imperial act as aforesaid. The effect of sections. 
2 and 3 is wdl stated by Keir and Lawson in the passage: 

The intention of the Act was to quiet doubts which had 
been suggested by a colonial court concerning the validity 
of colonial acts which were inconsistent with Ei^lish law, 
and having set up its one criterion of repugnancy, the Act at 
once emphasises the fact that it imposes no other. Ite third 
section is just as imporUmt, just as categorical, as the second. 
The Act is not and was never intended to be a G>lonial 
Laws Invalidity Act.* 

In the case of PhiUips v. Eyre^ in 1870 the whole matter 
was reviewed at length. Invalidity on the grounds of 

* s. I. * Cases in ConstUutumal Law, fznd ed., p. 414* 

^ (1870) L.R. 6 Q,.B. I ; Keir and Lawson, iW., at p. 431. 
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repugnancy either td the English common law, or to 
statutes of the United Kingdom Parliament not extend- 
ing to the colony by Express words or necessary intend- 
ment, or to the principles of ‘natural justice’, was ex- 
pressly rejected, and one criterion of repugnancy, viz. 
repugnancy to an Imperial Act extending to the colony 
by express words or necessary intendment, was asserted.* 
The question of the eflfect of failure by the Governor to 
observe the Crown’s instructions to reserve was dealt 
with in section 4 of the Act. It was provided that no 
colonial law passed with the concurrence of or assented 
to by the Governor of the colony should be deemed 
inv2ilid by reason only of any instructions which had 
been given to the Governor. The question of colonial 
competence to amend the constitution of the legislature 
was dealt with in section 5. It was there provided that 
every colonial legislature should have power to establish, 
abolish, Eilter or reconstitute the judicature of the colony 
and further that every representative legislature^ 

shall, in respect to the colony under its jurisdiction, have, 
and be deemed at all times to have had, full power to make 
laws respecting the constitution, powers, and procedure of 
such legislature; provided that such laws shall have been 
passed in such manner and form as may from time to time 
be required by any act of parliament, letters-patent, order 
in coimdl, or colonial law for the time being in force in the 
said colony.* 

* See also Bitl v. Ute (1885) 10 AC. 675, Liord Malsbury at 

p. 687. Qpoted in Keir and Lawson, ibid., at p. 413. 

* R^rescntative Lt^^lature* is defined in s. t as ‘any colonial l^ps- 
lature which shall comprise a legislative body of which one half arc 
elected by inhabitants of the colony.’ 

* The meaning of s. 5 was at issue in AtUm^^entral far New South 
WaUs V. Trethowan, [1932] AC. 526, which is discussed below, Chap. VII. 
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It is clear, then, that the Colonial Laws Validity Act 
was *an enabling Act, not a restrictive or disabling Act’ . 

, , . It took away no power previously enjoyed; it was, in 
fact, looked upon as one of the charters of colonial legisla- 
tive independence, next in importance to the famous De- 
claratory Act, 18 Geo. Ill, c. 12, in which the British 
Parliament, profiting by the lessons of the American rebel- 
lion, renounced its intention to again tax the colonies.* 

, . . Even before the passing of the Colonial Laws Validity 
Act it was recognized in law^ as well as in practice that a 
colonial Legislature could not repeal an Imperial Act 
applicable to the colonies, whether that Act was in force 
before or came into force after the constitution of such 
colonial Legislature. That Act limits rather than enlarges 
the doctrine of repugnancy; it enlarges rather than limits the 
power of colonial Legislatures (i) by repealing the common 
law rule that every colonial law repugnant to English law is 
void, and confining nullity for repugnancy to cases where 
statutes are expressly intended to apply to the colonies, and 
(2) by restricting the nullity to the inconsistent provisions 
oidy, and not allowing a particidar variance to invalidate 
the whole colonial Act.^ 

But, while the Act was passed to extend rather than to 
restrict the powers of colonial legislatures, it reasserted, 
at the same time, in statutory form the overriding 
supremacy of the Imperial Parliament. To what extent 
was this legal power exercised up to 1926 to regulate the 
domestic and external affairs of the colonies and Do- 
minions?^ In respect of the domestic sphere it had been 

^ Qjxick and Garran, The Annotated Constitution of the Australian Common-^ 
wealthy p. 348. It is interesting to notice tihat so important an Act was 
passed evidently without any discussion in either house of Parliament. 

2 See, e.g.. Low v. Routkdgey L.R. i Ch. 42 (1865), decided just before 
the Act was passed. ^ Quick and Garran, op, dUy p. 349. 

* See Keith, Responsible Government in the Dominions (ed. 1928), part v, 
cc. vi-ix, xii, xiii. 
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laid down as a convention by the Secretary of State for 

the Colonies, Lord Glenelg, as early as 1839 that 

parliamentary legislation, on any subject of exclusively inter- 
nal concern, in any British colony possessing a representative 
assembly, is, as a general rule unconstitutional. It is a right 
of which the exercise is reserved for extreme cases, in which ^ 
necessity at once creates and justifies the exception.* 

What exceptions have occurred in practice? In general, 
where a colonial legislature has lacked power to make 
laws regulating some domestic matter, the United King- 
dom Parliament has legislated for it at the request and 
with the consent of the colony. Thus the Dominion 
Parliament of Canada lacks power to amend the British 
North America Act, 1867, and in consequence the 
United Kingdom Parliament, at the request and with 
the consent oftheDominion Government, passed amend- 
ing Acts in 1871, 1875, 1886, 1907, 1915, 1916, 1930 
and 1940.* These Acts dealt with matters of domestic 
concern to the federation and the provinces. Again, 
colonial acts detiling with domestic afifairs, as has already 
been seen, were sometimes found to be invalid, and it was 
necessary for the United Kingdom Parliament to pass 
a validating Act, as was done in respect of South Austra- 
lian legislation in 1862 and 1863,^ and again in the 
Colonial Laws Validity Act itself, in 1865.* Similar 
validating Acts were passed at the request of certain 
Australian States in igoi and 1907. The Constitutions 

' Glendg to Sir F. Bond Head, lieut-Govemor of Upper Canada, 
Pad. Pap. 1839, joadii, p. 9. ' 

* The are respectivdy, 34 & 35 \^, c. a8; 38 & 39 Viet., c. 38; 
49 & 50 '\^ct., c. 35; 7 Ed. 7, c. ti; 5 & 6 Geo. 5,0.43; 6 & 7 Geo. 5, 
c. 19; 30 & 31 Geo. 5, c. 36; 3 & 4 Geo. 6, c. 36. 

* 35 & 36 Viet., e. 1 1, and 36 & 37 Viet., e. 84, already referred to. 

“ s. 7. 
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of the Dominions of Canada, Australia, South Africa, 
and the Irish Free State* similarly were passed by the 
United Kingdom Parliament and given force of law 
because no legislature existed in those territories com- 
petent to enact these Constitutions. In each case the 
Constitution was drawn up in the community con- 
cerned and enacted substantiailly in accordance with its 
wishes. In domestic affairs the convention seems estab- 
lished that the United Kingdom Parliament might 
l^islate only at such times and in such terms as were 
consented to by the Dominion. 

In imperial affairs, there were some matters which 
a colonial legislature was unable to regulate because 
it lacked power to make laws with extra-territorial 
effect — a. limitation upon colonial legislative compet- 
ence which will shortly be considered. In such cases 
the United Kingdom Parliament legislated with the 
consent of the colony, and passed such acts as the 
Fugitive OfiFenders Act, 1881,* the Colonial Prisoners 
Removal Acts, 1869 and 1884,^ and the Extradition 
Acts, 1870 and 1873.* 

In imperial affairs the United Kingdom Parliament 
legislated for the colonies, in the next place, to regulate 
foreign relations, as in the Foreign Enlistment Act, 
1870,® the Anglo-French Convention Act, 1904,* the 
International Copyright Acts, 1852 and 1886,'^ and the 
Geneva Convention Act, 1911.® In the third place, it 

* This view would not be accepted universally by Irish jurists. Sec 

bclowj Chap. IV. ^ 44 & 45 Viet., c. 69- 

3 32 Viet., c. 10 and 47 & 48 Viet., c. 31- 
33 & 34 Viet., c. 52 and 36 & 37 V^ict., c. 60. 

® 33 & 34 Viet., c. 90. ^4 Ed. 7, c. 33. 

^ 15 & 16 Viet., c, 12 and 49 & 50 Viet, c. 33. 

* I & 2 Geo. 5, c. 20. 
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legislated where the Tiniform regulation of some matter 
of common concern to all parts of the Empire was 
necessary, and where it was desired to control Imperial 
intCTests. The Fugitive Offenders Ac^ the Colonial 
Prisoners Removal Acts, and the Extradition Acts, 
already referred to, were passed by the United Kingdom 
Parliament as much for this reason as for the reason 
that the colonies lacked power to legislate with extra- 
territorial effect. But the best examples of imperial 
legislation of this kind are found in the Merchant Ship- 
ping Acts of 1854 and 1894,* the Copyright Acts of 1842 
and 1911,* the Naturalization Act of 1870,^ and the 
British Nationality and Status of Aliens Act, 1914, as 
amended in 1918 and 1922."* And finally, such matters 
of common concern as the royal style and titles, the 
succession to the throne, regency, and demise of the 
Crown were all r^;ulated by Acts of the United Eling- 
dom Parliament, and it was recognized before 1926 
that in strict law and in convention that Parliament 
alone might legislate to regulate such matters. 

It is clear that by 1926 a convention had been estab- 
lished that legislation by the United Kingdom Parlia- 
ment upon imperial affairs might take place only after 
consultation and with the consent of the Dominions. 
It came to be accepted that Imperial Acts when passed 
applied to the Dominions only in so far as the Domiruons 
had consented to their provisions; where consent had 
not been obtained, the Dominions were left firee to adopt 
or amend the United Kingdom Act in so far as they 

* 17 & i8 Viet, c. 104; 57 & 58 'Wet., c. 60. 

* 5 & 6 Viet., c. 45 and 1 & n Geo. 5, c. 46. 

® 33 & 34 Viet, e. 14. 

■* 4 & 5 Geo. 5, c. 17; 8 & 9 Gleo. 5, c. 38; 12 & 13 Geo. 5, e. 44. 
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thought fit, or to l^islate for themselves, along their own 
lines. Thus the Copyright Act of 1911, the Maritime 
Conventions Act, igi i, and the British Nationality and 
Status of Aliens Act of 1914 were all passed in such terms 
as were requested and consented to by the Dominions 
at imperial conferences, and they were made applicable 
to the Dominions to such an extent only as was consented 
to by the Dominions. The Copyright Act, fijr example, 
did not extend to a self-governing Dominion unless the 
legislature of that Dominion declared the Act to be in 
force therein,* and the Dominion legislature was em- 
powered to repeal ‘all or any of the enactments relating 
to copyright passed by Parliament (including this Act) so 
far as they are operative within that dominion’, saving 
all legal rights existing at the time of such repeal.* The 
Maritime Conventions Act^ did not apply the rules of the 
convention to the Dominions, but left them free to adopt 
them or not as they wished; and the British Nationality 
and Status of Aliens Act, though it created a common 
status of British subject throughout the Empire, left the 
Dominioiis free to adopt Part II of the Act and to declare 
a local national status upon such terms as they thought 
fit.'* In the post-war period legislation giving effect to 
treaties appears to have been applied to the Dominions 
only in so far as the Dominions were prepared to accept 
it; for the most part they were left free to pass their own 
legislation, wherever they possessed the power to do so. 
There were certain exceptions, but they were exceptions 
which broke rather than disproved the rule. 


* s. 25. Contrast Act of 1886, s. 9* * s. 26. 

^ I & 2 Geo. 5, c. 57, s. 9. The same principle was followed in the 
Merchant Shipping (Convention) Act, 1914, 4 & 5 Geo. 5, c. 50, s, 24, 
and Fifth Schedule. ^ s. 9. 
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But the establishment of this convention of consent 
did not remove entirely the overriding control of 
imperial legislation. New laws were passed only with 
request and consent; but old laws were not entirely re- 
pezded. Thus in 1926, as has been mentioned, Canadian 
legislation purporting to Ihnit the appeal by special 
leave to the Judicial Committee of the Privy Council 
was declared invalid on two grounds, one of which was 
that it was repugnant to the Imperial Acts of 1833 and 
1844 which regulated the appeal in Canada, and that 
in virtue of the Colonial Laws Validity Act, the Canadian 
legislation was void to the extent of such repugnancy.* 

The best example of the restrictions which the Colonial 
Laws Validity Act perpetuated was found in the mer- 
chant shipping legislation already referred to. The 
Merchant Shipping Act of 1894 substantially regulated 
this sphere of United Kingdom and Dominion economic 
life. The Act was largely a re-enactment of the Act of 
1854, and as was natural in legislation framed at that 
stage in colonial constitutional development, 

it assumes that the general subject of maritime law is ex- 
clusively a matter of imperial concern, and that nothing can 
be safely permitted to the colonies but a minute power of 
local regulation.* 

Part III of the Act of 1894} which dealt with emigrant 
ships, was placed entirely outside colonial legislative 
conapetence, and, at the same time, legislation upon 
subjects covered by the remainder of the Act was re- 
quired to be reserved.^ 

* J^fadan v. The King, [1936] A.C. 482. 

* Smith in Law Quarterly Review, vol. xliii, 378 at p. 384, ‘The 
Legislative Competence of the Dominions*. 

^ By- ss. 735-6 already mentioned above, p. 67. 
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Thus, although since the Maritime Conventions Act 
of 1911 maritime legislation of the British Parliament 
had not been made necessarily applicable to the 
Dominions, it could be said in 1926 that 
these new liberties do not enlarge the general limitations 
placed upon the Dominions by the Acts of 1890* and 1894. 
The Dominions arc now permitted to refuse their assent to 
new changes in the law initiated by Great Britain, but they 
have no general power to make new laws according to their 
own discretion.® 

There is next to be considered the limitation upon 
colonial and Dominion legislative competence which is 
expressed in the rule that colonial or Dominion legisla- 
tures lack power to make laws possessing extra-territorial 
effect. The origin, nature, and extent of the doctrine 
is obscure and open to controversy.* But in so far as 
the limitation existed, the legislative competence of a 
Dominion parliament was unequal to that of the United 
Kingdom Parliament. Now in so far as the limitation 
arose from the terms of the Dominion Constitution, 
enacted by the United Kingdom Parliament, and in so 
far as that limitation made it necessary for the Domi- 
nion to rely upon legislation by the United Kingdom 
Parliament to obtain for its laws extra-territorial effect, 
to that extent there existed an inequality of legal status 
as between the Dominion and the United Kingdom. 

^ The Colonial Courts of Admiralty Act. 

* H. A. Smith, Law Quarterly Review^ voL xliii, at pp. 384-5. See the 
Australian case Umm Steamship Co. v. The Corrmimmdfh^ 36 C.L.R. 130. 

^ Lord Sankey in British Coal Corporation v. The King, [1935] A.C. 500 
at p. 520. The controversy is illustrated by the divergence of views ex- 
pressed by H, A. Smith, supporting a measure of Dominion competence 
to legislate with extra-territorial effect in criminal matters {Canadian Bar 
Review, vol. i, at pp. 338-50) and A. B. Keith, to the contrary, Journal of 
Comparatioe Legislation {1923), 3rd series, vol. v, at p. 274, 



86 DOMINION STATUS IN 1926 

The O.D.L. Conference of 1929* concluded that ‘it 
would not seem to be possible in the present state of the 
authorities to come to definite conclusions r^arding 
the competence of Dominion Parliaments to give Aeir 
legislation extra-territorial operation’.* And they indi- 
cated the inconvenience which arose firom this position 
when they wrote that 

it introduces a general uncertainty which can be illustrated 
by questions raised concemuig fisheries, taxation, shipping, 
air navigation, marriage, criminal law, deportation, and 
the enforcement of laws against smu^ling and unlawful 
immigration.* 

Thus, in matters which were often purely of domestic 
concern, a Dominion lacked power to legislate as it 
thought fit. 

The limitations upon colonial and Dominion legisla- 
tive competence which arose from disallowance, from 
reservation, firom the supremacy of the United Kingdom 
Parliament as expressed in the Colonial Laws Validity 
Act, and firom the lack of extra-territorial power were 
considerable. But it must be emphasized that within 
the sphere confided to the colony, subject to these re- 
strictions, the colonial legislature was supreme and 
soverdgn. A colonial legislature was ‘a Legislatufe re- 
stricted in the area of its powers, but within that area 
unrestricted, 3ind not acting as an agent or a delegate’ 
The position is shortly and admirably stated in a passage 
firom Phillips v. Ejtre : 

* For their treatment of the limitation see 0 ,D,L, Report^ Cmd. 3479 > 
paras. 37-44. 

* Rid,y para. 39. ’ Z&id., para. 38. 

^ Sir Robert Collier in Powell v. Apollo Candle Co,y (1885) 10 A.C. 282 
at p. ago. 
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... A confirmed act of the local l^islature lawfully con- 
stituted, whether in a settled or a conquered colony, has, as 
to matters within its competence and the limits of its juris- 
diction, the operation and force of sovereign l^[islation, 
though subject to be controlled by the imperial parliament.* 

3 

There was, next, an element of colonial subordination 
to the United Kingdom in the existence of the appeal 
from the courts in a colony to the Judicial Committee of 
the Privy Council.* The extent of that restriction upon 
Dominion judicial autonomy should not be exaggerated. 
The fact that the appeals were heard by a tribunal sitting 
in London and not in the Dominion did not of itself 
constitute an element of inequality of status. But there 
appear to have been at least two respects in which in- 
equality did exist. In the first place, the Judicial Com- 
mittee in its personnel was, and is, predominantly a 
United Kingdom and not a colonial or Dominion tri- 
bunal. It was true that from 1895* provision was made 
for a fuller representation of Dominion judges upon the 
Board, so that in 1926 it comprised the Lord President of 
the Council, former Lords President, the Lord Chancellor 
and former Lords Chancellor, all members of the Privy 
Council who hold or had held high judicial office (that is 
to say persons who are or have been Lords of Appeal in 

‘ (1870) L.R. 6 Q,.B. I at p. ao. Sec also Lord Sclbomc, The Qtiem v. 
Burah, (1878) 3 AC. 889 at p. 904; Sir Barnes Pe^Jick, Hodge v. The 
Queen, (1883) 9 AG. 117 at p. 13a; Lord Halsbury, Riel v. The Queen, 
(1885) 10 AC. 675 at p. 678; Lord Lorebum, M.-Gen.for Ontario v. 
Att-Gen. for Canada, [1912] AC. 57t at p. jSr. 

* Keith, Responsible Gooeminent in the Dondmons (ed. 1928), vol ii, 
part vi, c. iii. 

* Judicial Committee Amendment Act, 1895 (5® ^ 59 Viet., c. 44)* 
Subsequent Acts were 8 Ed. 7, c. 51, and 3 & 4 Geo. 5, c. ai. 
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Ordinary, Judges of the Supreme Court in England, or 
of the Court of Session in Scotland), and in addition to 
these United Kingdom members. Privy Councillors who 
hold or had held office as judges of the Superior Courts 
of the Dominions,^ or of a High Court in British India 
(up to the number of two) together with others specially 
appointed up to the number of four, of whom two must 
be specially qualified in Indian law. In addition any 
judge of a Superior Court of a Dominion from which an 
appeal was being heard might be summoned to sit. But 
in spite of these provisions the Judicial Committee in 
hearing appeals from the Dominions remained pre- 
dominantly a Board composed of Law Lbrds firom 
England and Scotland. Dominion judges seldom sat, 
and the Dominion governments for the most part took 
few steps to ensure permanent representation of such 
judges upon the Committee. 

The second limitation was found in the nature of the 
appeal itself. Appeals came to the Judicial Committee 
either by special leave of the Judicial Committee itself 
or without special leave of the Judicial Committee.* 
The former is usually called the appeal as of grace, and 
the latter the appeal as of right. The distinction appears 
to be that in the appeal as of grace the subject has 
the right, where it is not expressly abridged or abol- 

' That is to say, of tne Supreme Court of Canada, the High Court of 
Australia, the Appellate Division of the Supreme Court of South Afnca, 
the Supreme Court of New Zealand, the Supreme Court of Newfound- 
land, the Supreme Courts and other superior courts of the Australian 
States and the Canadian Provinces. The number of these Dominion 
judges had been limited to 5 in 1895, and was extended to 7 by 3 & 4 
Geo. 5, c. 21. This limitation was abolished in 1928 by the Administra- 
tion of Justice Act, s. 13. 

* S<M Lord Sankey, [1935] A.C. 500 at pp. 510-12. Cf. also Lord 
Cave in Nadm v. The King, [1926] A.C. 482 at p. 491. 
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ished, and subject to any valid conditions laid down, to 
ask the Judicial Committee for special leave to appeal 
and the Judicial Committee has the right to grant or 
refuse leave. In the appeal of right the subject has the 
right, where it is not expressly abridged or abolished, and 
subject to any valid conditions laid down, to appeal to 
the Judicial Committee without asking special leave 
of the Judicial Committee, and the Judicial Committee 
has the duty to admit and determine such an appeal. 

The right of the subject in His Majesty’s Dominions 
beyond the seas to appeal to His Majety in Council 
from any Court in His Majesty’s Dominions was ‘a 
privilege belonging to every subject of the King’.* It 
extended to judgements in criminal as well as in civil 
cases and it was recognized and regulated in a series 
of statutes, of which the Acts of 1833 and 1844 are the 
most important. The Act of 1 833® recited that ‘from the 
decisions of various courts of judicature in the East Indies 
and in the Plantations, Colonies, and other Dominions 
of His Majesty abroad, an appeail lies to His Majesty in 
Council’. It proceeded to constitute a Judicial Com- 
mittee of the Privy Council to which such appeals should 
be referred, and regulated the manner in wWch appeals 
should be heard. The Act of 1 844* is more important, for 
it expressly extends the jurisdiction of the Committee 
and provides that Her Majesty may provide by general 
or special Order-in-Council ‘for the admission of any 
appeal or appeals to Her M^esty in Council from any 
judgements, sentences, decrees, or orders of any Court of 
justice within any British Colony or Possession abroad’. 
This was an assertion in the widest form of the right 
of Her Majesty to hear appeals and of the right of the 

^ T nrA * 3 7 /Jr 8 S. T, 
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subject to ask leave to appeal. ‘These Acts, and other later 
statutes by which the constitution of the Judicial Com- 
mittee has from time to time been amended, give legisla- 
tive sanction to the jurisdiction which had previously 
existed.’* The Act of 1833, further, provided that it 
should be lawful for His Majesty to refer to the Judicial 
Committee for hearing or consideration ‘any such other 
matters whatsoever as His Majesty shall think fit’ and 
for the Judicial Committee to hear and consider them 
and to advise His Majesty.* 

The unrestricted right of the subject to appeal to the 
Judicial Committee and of the Judicial Committee to 
hear and determine such appeals was in fact limited by 
statute and Orders-in-Council and otherwise in so far as 
the colonies and Dominions were concerned. In the 
first place, the right of the subject to appeal without ob- 
taining special leave of the Judicial Committee had been 
restricted or abolished by Act of the United Kingdom 
Parliament, by Order-in-Coimcil, or by colonial laws 
passed under the authority of some Act of the United 
Kingdom Parliament. In this way the appeal without 
special leave of the Judicial Committee had been made 
subject, where it existed, to the requirement that no such 
appeal should lie unless the sum in dispute in the case 
was of;i(^50o or more; or unless leave to appeal was given 
by the court in the colony. In 1926 the appeal without 

^ Lord Cave, at p. 492. 

^ s. 4, The best-known case of this special reference in respect of the 
Dominions was that of the Labrador Boimdary Dispute between Canada 
and Newfoundland when His Majesty was petitioned to refer to the 
Judicial Committee the question; ‘What is the location and definition 
of the boundary as between Canada and Newfoundland in the Labrador 
Peninsula under the Statutes, Ordcrs-in-Council and Proclamations?* 
(43 T,L.R. 289*) 



special leave of the Judicial Committee existed, subject 
to such conditions as these, from the Court of Appeal 
and the Supreme Court of New Zeedand, from the 
Supreme Court of Newfoundland, from the Supreme 
Courts of the Australian States (in their state jurisdic- 
tion, though not in the federal jurisdiction vested in 
them by the Commonwealth Parliament), and from the 
superior courts of the Canadian Provinces. No such 
right of appeal existed from the High Court of Australia 
or from the Supreme Court of South Africa,* or from the 
Supreme Court of the Irish Free State, the right in each 
case having been abolished by imperial enactment.* 
A Canadian Act of 1888 had purported to abolish the 
right of appeal with or without special leave of the 
Judicial Committee in criminal cases^ and the paities in 
Nadm v. The King accepted the view that the appeal 
without special leave had been effectively abolished, 

presumably on the ground that the Dominion Parliament 
having exclusive legislative authority in respect of the pro- 
cedme in criminal matters throughout Canada, had power 
to deprive the Canadian Comrts of any jurisdiction to grant 
leave to appeal in those matters.* 

The Judicial Committee was not asked to decide the 
question. It was concerned with the appeal by special 

* One apparent exception was that appeals still lay as of right from 
the decisions of the Appellate Division of the Supreme Court of South 
Africa in cases arising from colonial Courts of Admiralty, but this was 
not really an exception, since that j’urisdiction fell directly under Im- 
perial legislation and the appeal lay outside the normal South Afncan 
internal, jurisdiction^ Keith, Responsible Gooemnimt in the Dominions (ed* 
1928), p. 1097. 

* Australian Constitution, s. 73; South Afnca Act, s. io6j Irish Free 
State Constitution, Art. 66. 

3 51 Viet., c. 43. Revised Statutes 1906, c. 146, s. 1025. 

* [19126] A.C. 482 at p. 490. 
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leave only; and therefore it assumed ‘for the purposes of 
this case, that the leave to appeal granted by the Su- 
preme Court was inefiFective’, that is to say that no appeal 
without special leave existed.* It is clear then that in 
1926 no limitation upon the judicial autonomy of the 
Dominion of Canada, the Union of South Africa, the 
Commonwealth of Australia, or the Irish Free State 
could be held to exist in virtue of any right of appeal 
from the highest courts of these Dominions to the 
Judicial Committee without special leave of the Judicial 
Committee. 

‘But outside these limits’, to quote from Lord Sankey’s 
words in British Coal Corporation v. Th King, ‘there had 
always been reserved a discretion to the King in Council 
to grant special leave to appeal from a colonial Court 
irrespective of the limitations fixed by the colonial law.’* 
This right of the subject to ask special leave and of the 
Judicial Committee to grant such leave was recog- 
nized and regulated primarily by the Act of 1844. In 
1926 it existed unimpaired in respect of Canada, South 
Africa, New Zealand, the Irish Free State, Newfound- 
land, the Australian States, and the Canadian Pro- 
vinces. In the Commonwezilth of Australia, however, 
it had been restricted by Imperial enactment in express 
words. 

No appeal shall be permitted to the Qpeen in Council from 
a decision of the High Court upon any question, howsoever 
arising, as to the limits inter se of the Constitutional powers of 
the Commonwealth and those of any State or States, or 
as to the limits inter se of the Constitutional powers of 
any two or more States, unless the High Court shall certify 

’ [1926] A.C. 482 at p. 490. 

* [1935] A.C. 500 at p. 511. 
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that the question is one which ought to be determined by 
Her Majesty in Coimcil. The High Court may so certify 
satisfied that for any special reason the certificate should be 
granted, thereupon an appeal shall lie to Her Majesty in 
Coimcil on the question without further leave.* 

This power has been exercised sparingly by tlie High 
Court of Australia. A certificate has been granted in one 
case only.® The decision of the Judicial Committee in 
this case® and its decisions in certain earlier constitu- 
tional cases, + tended to confirm opinion in favour of 
restricting appeals, as far as possible, both by legislation 
and by judicial decision.® In particular the Common- 
wealth Parliament, in its amendments to the Judiciary 
Act, had prevented any of the inter se questions referred 
to in section 74 firom being dealt with by the Supreme 
Courts of the States otherwise than upon the condi- 
tion that any appeal should be to the High Court 
only.® Apart firom the cases covered by section 74, the 
appeal by special leave existed in 1926 in the case of 
Australia. 

It is necessary to inquire next whether any of these 
Dominions possessed any power to restrict or abolish the 
appeal by special leave. It was held that there were 

* Constitution, s, 74. 

* Colonial Sugar Rejhdng Co,, Lid. v. Att.-Gen,for the Commomoealik, 15 

C.L.R. 182 at p. 234. ’ [1914I A.C. 237. 

e.g, Webb v. Outtrim^ [1907] A.C. 81. 

5 On the other hand, since 1926 opinion has changed a little and it is 
stated that the decision in James v. The Commonwealtk, [193^] A.C. 578 
‘has materially strengthened the prestige of the Privy Council as a final 
court of appeal from Australia*. (Australian correspondent in The Round 
Table, No. 105, p. 199.) ^ 

^Judiciary Act, 1903—273 38 a to 4® a . There is considcraDlc 

difference of judicial opinion about the validity of these amendments. 
See J. G. Latham, Australia and the British Commonwealth, pp. 1 15“^ 7 - 
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three obstacles in the way of restriction or abolition. In 
the first place, the right of the Judicial Committee to 
grant special leave to appeal was a prerogative right, 
and it was established that for a colonial legislature to 
enact valid legislation restricting or abolishing a prero- 
gative right it was necessary not only that the colonial 
statute itself should 

deal with the prerogative either by express terms or by 
necessary intendment, but it must be the Act of a Dominion 
or Colonial Legislature which has been endowed with the 
requisite power by an Imperial Act likewise giving the 
power either by e!q)ress terms or by necessary intendment* 

But, in the second place, even if the colonial legislature 
had this power to deal with the prerogative, any such 
legislation purporting to restrict or abolish the appeal 
by special leave would be repugnant to the Acts of 1833 
and 1844 and void to the extent of such repugnancy. 
And finally, it was held, any such legislation, to be 
effective in restricting the prerogative power to grant 
special leave, would require to have extra-territorial 
operation, and, in the absence of an endowment of 
such a power by the Imperial Parliament, colonial laws 
did not possess extra-territorial effect. If, therefore, a 
colonial legislature was to restrict or abolish the appeal 
by special leave, it must possess powers to overcome all 
three obstacles. 

In 1926 it was decided in Nadan v. The King that the 
Canadian Parliament lacked power to overcome at least 
two of the obstacles, viz. that its legislation would be 
repugnant to the Acts of 1833 1844 and void to 

the extent of such repugnancy, and that its legislation 
could only be efiective if construed as having an ^tra- 
* British Coal Corporation v. The King^ [^9353 A.C. 500 at p, 519. 
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territorial operation, whereas according to the law as it was 
in 1926 a Dominion statute could not have extra-territorial 
operation.* 

It might be argued, too, that on a reasonable interpreta- 
tion of that judgement, their Lordships implied at least 
that the Canadian Parliament lacked power to abolish 
the appeal by special leave because it was an exercise 
of the prerogative. But in 1935 the Judicial Committee, 
in explaining the judgment in NadarCs Case, held that 
no actual decision upon this point had been taken in 
1926, and they proceeded therefore to decide it.® They 
held that the powers conferred upon the Parliament of 
Canada by the British North America Act, 1 867,^0 regu- 
late ‘the criminal law, except the constitution of courts of 
criminal jurisdiction, but including the procedure in 
criminal matters’ and to provide for a general Court of 
Appeal for Canada, were sufficient, not by express words 
but by necessary intendment, to enable the Parliament 
of Canada, in the absence of the two fetters already re- 
ferred to, to restrict or abolish the prerogative power to 
grant special leave to appeal. 

At any rate there edsted two obstacles in 1926 to the 
abolition of the appeal by Canada. The same two 
obstacles prevented the restriction or abolition of the 
appeal by New Zealand, Newfoundland, the Australian 
States, and the Canadian Provinces.* The Irish Free 
State, on the Canadian model, W3is unable similarly to 
restrict or abolish the apperd. Australia and South 

* Lord Sankey’s words in British Coal Corporaium v. The [i935] 
A.C. 500 at p. 516. * Ibid,y at pp. 516 fF. ® ss. 9 i(i 27 )» ^ 

^ It is probable that the third obstacle, viz. lack of power to deal with 
the prerogative, did not exist for these legislatures either, on the argu- 
ment adopted in the British Coal Corporation Case, See especially [1935] 
A.G. 500 at pp. 520-2. 
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Africa were in a special position. Their Parliaments' 
were empowered to make laws limiting the matters in 
which special leave to appeal might be asked, but such 
laws must be reserved for the Sovereign’s pleasure, 
Further, the appeal could have been abolished by the 
ordinary process of constitutional amendment. In fad 
no legislation had been passed by these Dominions tc 
restrict the appeal, and no constitutional amendmeni 
had been passed to abolish it. 

A word may be said, in conclusion, of the extent tc 
which the right to grant special leave to appeal has been 
exercised in practice by the Judicial Committee. Here 
it is found that their Lordships regard themselves as 
bound by certain rules. First, in respect of crimina] 
cases, the words of Lord Halsbury in Riel v. The Queer, 
express the customary rule adopted by the Committee. 
He said: 

It is the usual rule of this Committee not to grant leave tc 
appeal in criminal cases, except where some clear departure 
from the requirements of justice is alleged to have taken 
place.* 

This view has often been stated^ and it restricts the legal 
power of the Committee to admit apprals by special 
leave in criminal cases whether they c(|)me from the 
Dominions or from the Colonies. 

* Australian Constitution, s. 74; South Africa Act, s, 106. 

^ (1885) 10 A.C. 675 at p. 677. 

^ e.g. Lord Cave in Kadan v. The Kingy [1926] A.C. 482 at p. 495 and 
the cases there cited by him. (Keir and Lawson, op. eiL, pp. 448-9.) Cf 
also Lord Dunedin in Knowles v. The Kingy [1930] A.C. 366 at pp. 371-2 
In this case leave to appeal was granted from the decision of a judge ir 
Ashanti who, sitting without a jury, convicted and sentenced the appel* 
lant to death on a charge of murder, without considering the possib^ty 
of manslaughter. The appeal was allowed. 
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In respect of civil cases, the Committee’s rule was laid 
down clearly by Lord Fitzgerald in Prince v. Gagnon. He 
said: 

. . . Their Lordships are not prepared to advise Her Majesty 
to exercise her prerogative by admitting an appeal to Her 
Majesty in Council from the Supreme Court of the Dominion, 
save where the case is of gravity involving matter of public 
interest or some important question of law, or affecting 
property of considerable amount, or where the case is other- 
wise of some public importance or of a very substantial 
character.* 

Lord Haldane in 1923 uttered certain obiter dicta in 
the Irish case Hull v. McKenna which suggested that the 
Committee granted special leave to appeal from the 
highest court of a federal Dominion more readily than 
from the highest court of a unitary Dominion, and 
further that in granting leave account was taken of the 
wishes of the Dominion concerned. In fact appeals had 
been seldom entertained from the Appellate Division of 
the Supreme Court of South Africa,* and the Com- 
mittee were reluctant to admit appeals from the Irish 
Free State. Appeals from New Zealand were frequently 
heard, though New Zealand was a imitary Dominion, but 
it expressed no objection to the appeal. In the federa- 
tions, appeals from Australia on certain constitutional 
matters were effectivdy restricted by the Constitution 

* (1882) 8 A,C. 103, at p, 105. Gf. also Johnston v. Minister of St. 
Andrew‘‘s Churchy Motitreal, (1877) 3 A.C. 159; Valin v. LangloiSy (1879) 
5 A,C, 115; Montreal w. Ecclisiastiques de St, Svlpicey (1889) 14 A.C, 660; 
Daily Telegraph v. McLaughlin, [1904] A.G. 776; Hull v. McKenna, [1928^ 
I.R, 402, Lord Haldane at p. 404, Lord Buckmaster at p. 409. 

* Leave to appeal had been given three times only before 1934; in that 
year leave was given in Pearl Assurance Co. v. Union Goverronjent, [i 934 ? 
A,C. 570. Sec South African House of Assembly Debates, voL xxviii. Col. 
D. Reitz, Minister of Agriculture and Forestry, col. 226. 
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itself as has been seen, but appeals from Canada were 
unrestricted and were frequently heard. In the result the 
Judicial Committee was Ae final authority in interpret- 
ing the Canadian Constitution.* It is interesting to 
notice, in respect of Canadian constitutional appeals, 
that a power existed in Canada to refer questions to the 
Supreme Courts of the Provinces and of the Dominion 
for an advisory opinion. These questions came on appeal 
to the Judicial Committee. The exercise of this power 
by the executive to consult the Judiciary was held to be 
valid in Attorney-General for Ontario v. Attorney-General 
for Canada,^ though Lord Lorebum stressed ‘the mis- 
chief and inconvenience which might arise from an 
indiscriminate and injudicious use’ of the power. The 
practice of obtaining judicial opinions beforehand is not 
favoured on the whole by judges in England.^ Lord 
Haldane considered that the Canadian experience had 
not been satisfactory. ‘I have had a long experience of 
these questions,’ he said in 1928. ‘I have decided scores 
and scores of them, and anything more unsatisfactory 
and more mischievous I do not know.’* 

^ The trend of this interpretation is discussed by V. C. MacDonald in 
University of Toronto Law Jowmly vol. i, p. 260. See also R. Tuck, ibid, 
iv; and Canadian Bar Review, vol. xv, No. 6. * [1912] A.C. 571, 

3 See, e.g., a debate in the House of Lords in 1928 on the Rating and 
Valuation Bill, which proposed, by clause 4, to give power to the executive, 
in certain events, to secure the interpretation of certain questions of 
rating law by propounding hypothetical cases to the High C 3 ourt. The 
majority of judicial opinion in the Lords was against the proposal (see 
Lord Haldane, 70 H.L. Deb., 5 s., 630; Lord Hanworth, ibid. 631 ; Lord 
Carson, ibid. 626; Lord Mcrrivale, ibid. 636; Lord Atkin, ibid. 775), and 
despite a forceful defence from Lord Birkenhead, the Government 
withdrew the clause {ibid. 917-18). For a discussion of the problem see 
E. C. S. Wade, Law Quarterly Review, vol. xlvi, pp. 169 ff. ; a criticism by 
C. K. Allen in ibid., vol. xlvii, pp. 43 ff., and a reply by E. C. S. Wade, 
pp. 58 ff. + 70 H.L. Deb., 5 s., 630 and 765. 
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There remained one most important field in which in 
1926 a measure of inequality of status existed between 
the Dominions and the United Kingdom, and that was 
the field of foreign relations. In this field, usage and 
convention had combined before 1914 to render the 
exercise of the legal powers of the King conditional in 
some d^ee upon consultation with, and consent from, 
the Dominion Governments. That process had been 
taken still further by the Imperial War Conference of 
1917, the Paris Peace Conference, and the Imperial 
Conference of 1923. But the subject is complex, and 
it is impossible to treat it adequately or accurately in 
a brief space.* Moreover, inasmuch as the Statute of 
Westminster did not deal directly with the relations of 
the United Kingdom Government and the Dominion 
Governments, but rather with the relations of the United 
Kingdom Parliament and the Dominion Parliaments, 
it is submitted that a full discussion of the problem of 
equality of status in foreign relations is not strictly rele- 
vant to the purpose of this book. The subject is men- 
tioned merely as a further illustration of the general 
thesis that the interaction of usage and convention with 
rules of strict law is a fundamental characteristic of the 
constitutional structure of the British Commonwealth. 


* The best treatment is in R. B. Stewart, Treaty Relalums of the British 
Cormemwealth ^ J^ations (1939). 
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THE SPECIAL CASE OF THE IRISH 
FREE STATE 

I 

r r is proposed now to consider the position of the Irish 
Free State. In what respects did it possess a status 
of inequality, by law or by convention, to the United 
Kingdom in 1926? The question cannot be answered 
without doubt. In 1926 the Constitution of 1922 was 
in operation in the Irish Free State. 

The legal basis of the Constitution of 1922 is a matter 
of irreconcilable dispute. ‘ There are not one but several 
essential documents to be taken into account. There are 
the ‘Articles of Agreement for a Treaty between Great 
Britain and Ireland’, signed by British and Irish repre- 
sentatives in London on December 6, 1921.® There is 
the Irish Free State (Agreement) Act, 1922,® an Act 
passed by the United Kingdom Parliament, and assented 
to by the King on March 31, 1922. Section i (i) of this 
Act stated that as from the date of the passing of Act, 
the Articles of Agreement, which were scheduled to the 
Act, should have the force of law. Next there is the Con- 
stitution of the Irish Free State (Saorstdt Eireann) Act, 
I922,''’ described as an ‘Act of Ddil Eireann, sitting as a 
Constituent Assembly, enacting a Constitution for the 

* See L. Kohn, The Constitution of the Irish Free State, and N. Mansergh, 
The Irish Free State, its Government and Politics, 

* Printed in Keith, Speeches and Documents on the British Dominions, pp, 
77*^3. For a clear and exciting account of the making of the treaty, see 
F. Pakenham, Peace by Ordeal, ^ isj Geo, 5, c* 4. 

^ Keith, op, cit,, pp. 107-19. The Constitution contained 83 Articles, 
of which a selection only is printed by Professor Keith. 
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Irish Free State*. The Act was passed on October 25, 
1922, and is referred to as ‘No. i of 1922’. It consists of a 
Constituent Act of three sections, and to this Constitu- 
ent Act are attached two Schedules. The First Schedule 
contains the Constitution of the Irish Free State, and the 
Second Schedule contains the Articles of Agreement. 
The Constituent Act declares* that the Constitution set 
forth in the First Schedule shall be the Constitution of 
the Irish Free State, and it declares that the Articles of 
Agreement set forth in the Second Schedule ‘are hereby 
given the force of law’.* Finally, there is the Irish Free 
State Constitution Act, r922,* an Act of the United 
Kingdom Parliament, which received the Royal Assent 
on December 5, 1922. This is an Act of five sections, 
and to it is attached as a Schedule the ‘Act of Ddil 
Firearm’ above mentioned,'* which, in its turn, carried 
with it, as already mentioned, the Constitution as its 
First Schedule and the Articles of Agreement as its 
Second Schedule. This Act of the United Kingdom 
Parliament declared that ‘the Constitution set fi>rth in 
the First Schedule to the Constituent Act shall, subject 
to the provisions to which the same is by the Constituent 
Act so made subject . . ., be the Constitution of the Irish 
Free State . . . 

These are the essential documents. The irreconcilable 
dispute arises when an attempt is made to decide their 
legal relation to each other. Two views have obtained 
judicial recognition. There is first the view that the Con- 
stitution of the Irish Free State (Saorstat Firearm) Act or 
Constituent Act, and the Sch^uled Constitution and 

* s. I. * s. 2. ’ X3 Geo. 5 (sess. 2), c. i. 

* Le. the Constitution of the Irish Free State (Saontit Eireann) Act. 
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Articles of Agreement owe their legal force in the Irish 
Free State to their enactment by Bail Eireann, which 
possessed supreme legislative authority. This view 
received its most authoritative expression from the 
Supreme Court of the Irish Free State, more particularly 
in the case of The State {Ryan) v. Lemrn,^ decided in 
1934, and might therefore be described conveniently, 
though not with complete accuracy, as ‘the view in 
RyaiCs Case’. It was elaborated in most detail perhaps 
in the judgement of Chief Justice Kennedy in that case, 
and also in some passages in his judgement in an earlier 
case, Lynkam v. Buder, in 1927.* ‘The Constitution, or 
Bunreacht’, said the Chief Justice, ‘is the fundamental 
structure upon which the State was set up by the Third 
Ddil Eireaim sitting as a Constituent Assembly. The 
Ddil thereby formulated the system or principles, and 
created the organs, of government of the State.’^ On 
the other side is the completely opposing view which 
received its most authoritative expression from the 
Judicial Committee of the Privy Council, more parti- 
cularly in the case of Moore v. The Attorney-General for the 
Irish Free State,* decided in 1935, and might therefore 
be described conveniently, though again rather inac- 
curately, as ‘the view in Moore’s Case’. This view can 
best be stated in a passage from the Board’s opinion in 
that case. 

In their opinion, — said Lord Sankey — ^the Constituent 

‘ [1935] I-R. 170. * [1933] LR. 74. 

^ [1935] I-R* 170 at p. 203. FitzGibbon J. in the same case said that 
he was not dispos^ to quarrel with the statement ‘that the Constitution 
was proclaimed in the name of the people by Ddil Eireann as an act of 
supreme authority, which it alone h^ the right to do, because it was the 
mouthpiece of the people, requiring and receiving no Royal assent\ 
Ibid,, at p. 226. A.C, fToqsil T.R. 
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Act and the Constitution of the Irish Free State derived 
thdr validity from the Act of the Imperial Parliament, the 
Irish Free State Constitution Act, 1922. This Act establfrhed 
that the Constitution, subject to the provisions of the Con- 
stituent Act, should be the Constitution of the Irish Free 
State and should come into operation on being proclaimed 
by His Majesty, as was done on December 6, 1922. The 
action of the House of Parliament was thereby ratified; 
apart from such ratification that body had no authority to 
make a Constitution. . . 

These views axe clearly irreconcilable. The one takes 
its- start from an Irish legislature p>ossessed of supreme 
authority to enact a Constitution in exercise of its un- 
doubted right, and regtirds the Acts of the United King- 
dom Parliament as valid and necessary only in so far 
as they give force of law in the United Kingdom to 
the changes consequential upon the recognition by the 
United Kingdom of the establishment of the Irish Free 
State. The other takes its start from the United King- 
dom Parliament as the only source of legal authority, and 
regards the Irish legislature and its enactments as legally 
valid in the United Kingdom or in the Irish Free State 
only in so far as they derive such force of law fiom Acts 
of the United Kingdom Parliament. The argument 
proceeds on parallel lines. 

It is not possible in this chapter to enter into a detailed 
discussion of the merits of these two conflicting interpre- 
tations of the l^al basis of the Free State Constitution. 
But it is necessary to know what are the principal impli- 
cations of each interpretation if one is to state precisely 
the nature and extent of the juridical inequalities of 
status possessed by the Irish F^ree State in r926. To 

‘ [1935] A.C. 484 at p. 497. 
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understand the difference of view it is necessary to go 
back into the history of Anglo-Irish relations before 
December 6, 1922, not necessarily to the Battle of the 
Boyne, but at least to 1 9 1 8, and to trace the development 
of the two opposing theories.* 

At the General Election for the United Kingdom 
Parliament in December 1918, Sinn Fein candidates in 
Ireland were successful in almost all constituencies except 
in the north-eastern counties of Ulster. They were 
pledged not to take their seats at Westminster. Instead 
they assembled at Dublin,* proclaimed the independence 
of the Irish Republic on January 21, 1919, constituted 
themselves a legislature for the whole of Ireland in 
virtue of their election by an overwhelming majority of 
the Irish electorate, and appointed a ministry responsible 
to themselves with Mr. de Valera as Priomh-Aire or 
First Minister.* This body was called the First Dail 
Eireann. On the view in Moore's Case it was at 
the least a party meeting in Dublin of a majority 
of the members of the United Kingdom Parliament 
elected from Ireland, and at the most an insurrectionary 
congress. There followed open hostilities between the 
Dail Ministry and the Lord-Lieutenant’s Government. 

In 1920 the Government of Ireland Act^ whs passed. 
It divided Ireland into two parts. Northern Ireland, to 
consist of the six counties of north-eastern Ulster — 
Antrim, Armagh, Down, Fermanagh, Londonderry, and 
Tyrone — ^with Belfast and Londonderry; and Soudiem 
Ireland, to consist of the remaining counties and 

* The writer has based the following account on Kohn, op. cit., Man- 
sergh, op. cit.^ and B. 0 Briain, The Irish Constitution. 

^ With the exception of those in prison. 

3 Usually translated ‘P^esident^ 

^ 10 & 1 1 Geo. 5, c. 67. 
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boroughs. It established separate parliaments for 
Northern and Southern Ireland, each to consist of a 
Senate and House of Commons; and it authorized the 
setting up of a Council of Ireland, to be elected in equal 
numbers by and from the members of the two Parlia- 
ments. 

Elections were held in May 1921. On the view in 
Moore's Case these elections were authorized by a procla- 
mation of the Lord-Lieutenant issued under the authority 
of the Government of Ireland Act, 1920, and the result- 
ing House of Commons for Southern Ireland derived its 
legal existence and authority from this Act. The First 
Ddil, however, declared these elections to the Houses of 
Commons illegal, but decided to regard them as elec- 
tions to itself. The resulting assembly, in their view, was 
the Second Dail Eireann, which derived its legal exis- 
tence and authority from the resolution of the First Bail, 
the latter being dissolved upon the summoning of the 
newly elected Bail by Mr. de Valera. The First Bail 
refused, also, to recognize the partition of Ireland, and 
the Second Bail claimed authority to legislate for the 
whole of Ireland. Meanwhile a Northern Ireland 
Parliament came into existence with a ministry, rmder 
Sir James Craig (later Lord Craigavon), responsible 
to it. 

The Second B^ Ministry and the Lord-Lieutenant’s 
Government continued to fight each other imtil the 
truce of July ir, 1921. Negotiations for a peace settle- 
ment b^an and a conference opened on October ii, 
1921. Throughout these preliminary negotiations, and 
during the conference itself, the Second Bail and its 
Ministry maintained that they represented a separate 
Irish Republic negotiating with the British Government, 



io6 THE SPECIAL CASE OF 

a claim which on the British side was never explicitly 
admitted.^ The Irish negotiators were nominated by the 
Dail Ministry, they received full powers signed by Mr. 
de Valera,* ** they reported to the Dail Ministry from time 
to time, 3 and they signed a Treaty^ a final proof of their 
independent national status.^ On the British view, in 
strict law the British ministers were negotiating the 
settlement of a dispute with certain chosen representa- 
tives of the Irish people, members of the House of Com- 
mons for Southern Ireland, and with them they signed 
an Agreement expressing their intention to take such 
legislative and administratiye steps as were necessary 
to establish an Irish Free State, which would be. a 
distinct nation, but not a disconnected nation, in the 
‘Community of Nations known as the British Empire’.^ 
Far from recognizing the Second Dail and its Ministry, 
the Articles of Agreement provided for the establishment 
of a Provisional Government in Southern Ireland to 
conduct administration until the constitution of a Parlia- 
ment and Government of the new Irish Free State. 

. . . Steps shall be taken forthwith — ^it ran — ^for summoning 
a meeting of members of Parliament elected for consti- 
tuencies in Southern Ireland since the passing of the Govern- 
ment of Ireland Act, 1920, and for constituting a provisional 
Government, and the British Government shall take the 
steps necessary to transfer to such provisional Government 
the powers and machinery requisite for the discharge of its 
duties, provided that every member of such provisional 
Government shall have signified in writing his or her 

* See correspondence between Mr. de Valera and Mr. Lloyd George, 
Gmd. 1539. * Printed in Mansergh, op, dU, pp. 30 and 31. 

3 Mansergh, ihid,^ p. 31. 

** See Kennedy C.J., In re W. J, Reade [1927] LR. 31, at p. 47. 

^ Article i. 
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acceptance of this instrument. But this arrangement shall 
not continue in force beyond the expiration of twelve 
months from the date hereof.^ 

In this way the British legal view was maintained, but 
the element of compromise was found in the description 
of the terms of the settlement as ‘Articles of Agreement 
for a Treaty*. 

Northern Ireland, by Articles 1 1 and 12, was given the 
opportunity of ‘contracting out’ of the new Irish Free 
State if it chose to do so. It was provided that, if, within 
a month from the ratification of the Agreement by Act 
of Parliament, the Houses of Parliament of Northern 
Ireland passed an Address to that effect, the powers of 
the Parliament and Government of the Irish Free State 
would not extend to them. And in fact such an Address 
was passed and Northern Ireland continued to exist as 
established by the Government of Ireland Act, 1920. 

When the Articles of Agreement came to be approved 
and ratified by both parties, the legal divergence per- 
sisted. Article 18 provided that ‘this instrument shall 
be submitted forthwith by His Majesty’s Grovemment 
for the approval of Parliaunent and by the Irish signa- 
tories to a meeting summoned for the purpose of the 
members elected to sit in the House of Commons of 
Southern Irelmd, and if approved shall be ratified by 
the necessary legislation*. Here again there was no 
recognition of the Second Dail. On the British side, the 
Agreement had been approved by both Houses of the 
United Kingdom Parliament on December 16, 1921,* 
though this approval did not give the Agreement the 
force of law. On the Irish side, the Treaty was im- 

* Article 17. 

* T^*h, < QfyQ Afi TT T., T)»h,. ^ t 7 . 
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mediately submitted by the Bail Ministry to the Bail, 
and was approved by a majority on January 7, 1922, 
though this approval did not purport to give force of 
law to the Treaty in Ireland. The Treaty did not confer 
upon Ireland the status of an independent or even of 
an associated republic, but merely the status of a Bo- 
minion, and Mr. de Valera and his supporters resigned 
from the Bail Ministry. Arthur GriflSth succeeded him 
as First Minister. 

On the Irish view in Iran’s Case the Treaty had now 
been approved by the competent authority, the Bail.* 
But Article 18 had not yet been complied with. Griffith 
therefore called the prescribed meeting of members of the 
House of Commons for Southern Ireland a week later, 
January 14, 1922, and the Agreement was approved. 
In this way the British view was maintained. The 
Agreement had been approved by a body whose legal 
existence and authority were derived from the Govern- 
ment of Ireland Act, 1920. 

At the same meeting of the House of Commons of 
Southern Ireland on January 14, a Provisional Govern- 
ment was set up, in accordance with Article 17, with 
Michael Collins as its chairman, and its personnel ^most 
identical with that of the Second Bdil Ministry.* These 
two Governments functioned side by side for about 
seven months, an interesting illustration of the two 
theories whose development we have discussed. The 

* Mr. dc Valera and his supporters held that the Ddil was not legally 
competent to approve aTreaty which violated the Republican Declaration 
of 1919. They reject therefore the view in RyarCs Case of the Treaty and 
the Constitution. There are thus not one but at least two ‘Irish’ views, 
the view in Ryan^s Case and the Republican view. But the latter was not 
judicially recognized and is therefore ignored here. 

^ The names of the two ministries are given in Mansergh, ibid., p. 39. 
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British view was maintained that the Provisional 
Government in Southern Ireland derived its existence 
and authority from the Act of the United Kingdom 
Parliament. The Ministry was accorded no legal 
recognition. 

So far the Articles of Agreement had not obtained 
force of law in Ireland or in Great Britain. The United 
Kingdom Parliament therefore passed the Irish Free 
State (Agreement) Act, which received the Royal assent 
onMarchsi, 1922. ThisActwas expressly declared* not 
to be that Act of Parliament for the ratification of the 
Agreement from the date of which the ‘Ulster month’ 
provided for in Article 1 1 was to run. But, with this 
reservation, the Act, on the British view in Moores Case, 
gave force of law to the Agreement in Great Britain and 
Ireland; on the Irish view in Ryan’s Case it merely gave 
force of law to the Treaty in the municipal law of Great 
Britain.* It was not, on the latter view, until the Third 
Dail passed the Constitution of the Irish Free State 
(Saorstat Eireann) Act on October 25, 1922, that the 
Treaty received force of law in the Free State.* 

The Irish Free State (Agreement) Act, further, gave 
no recognition to the Second Dail or the Dail Ministry. 
It provided that, within four months of its passage, the 
Parliament of Southern Ireland should be dissolved, and 
that steps should be taken for holding 

in accordance with the law now in force with respect to the 
franchise, number of members and method of election and 
holding of elections to that Parliament, an election of mem- 
bers for the constituencies which would have been entitled 

' »• I (5)- 

’ e.g. Kennedy C.J., TTte Stott {Ryaiij v. Ltmm [1935] I.R. i70» 
at p. 205. ^ By s. 2. 
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to elect members to that Parliament, and the members 
so elected shall constitute the House of the Parliament to 
which the Provisional Government shall be responsible, 
and that Parliament shall, as respects matters within the 
jurisdiction of the Provisional Government, have power to 
make laws in like manner as the Parliament of the Irish 
Free State when constituted.* 

Electionswere held in June, 1922. They were authorized, 
on the view in Moore’s Case, by a proclamation of the 
Lord-Lieutenant, dated May 27, 1922, issued pursuant 
to the Irish Free State (Agreement) Act On the view 
in Ryan’s Case they were authorized by the Bail and 
the Bail Ministry.* The resulting assembly was, on the 
former view, a House of Parliament owing its existence 
and deriving its authority from an Act of the United 
Kingdom Parliament; on the latter view it was the 
Third Bail, owing its existence to the decision of the 
Second Bail and deriving its authority from the people 
of Ireland. 

There followed an interval of civil war, in which the 
Bail Ministry and the Provisional Government on one 
side fought the Republicans who had refused to accept 
the Treaty. When the assembly met on September 9, 
1922, Arthur Griffith and Michael Collins were dead, 
and Mr. Cosgrave was First Minister. He announced 
that the system of dual ministries was at an end,^ and 
thereafter the Provisional Government of which he was 
head functioned alone. The assembly proceeded to 
draw up a constitution for the Irish Free State. The 
divergence of view between Irish and British at this 
stage can best be illustrated by comparing the preamble 

* s, 1 (2). * By resolution of May ao. 

5 Bail Debates^ vol. i, coL 56. 
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to the Constitution of the Irish Free State (Saorstat 
Eireann) Act, which the Bail passed, with the preamble 
to the Irish Free State Constitution Act, which the United 
Kingdom Parliament passed. The Irish Act begins: 

Diiil Eireann sitting as a Constituent Assembly in this 
Provisional Parliament, acknowledging that all lawful 
authority comes from God to the people and in confidence 
that the National life and unity of Ireland shall thus be 
restored, hereby proclaims the establishment of The Irish 
Free State (otherwise called Saorstat Eireann) and in the 
^erdse of undoubted right, decrees and enacts as follows: 

and in section i it is enacted that the Constitution 
scheduled to the Act shall be the Constitution of the 
Irish Free State, and in section 2 that the Articles of 
Agreement ‘are hereby given the force of law*. 

The United Kingdom Act, which is entitled ‘An Act 
to provide for the Constitution of the Irish Free State’, 
begins: 

. Whereas the House of the Parliament constituted pursuant 
to the Irish Free State (Agreement) Act, 1922, sitting as a 
Constituent Assembly for the settlement of the Constitution 
of the Irish Free State, has passed the Measure (hereinafter 
referred to as ‘the Constituent Act’), set forth in the 
Schedule to this Act, whereby the Constitution appearing 
as the First Schedule to the Constituent Act is declared to 
be the Constitution of the Irish Free State, 

and in section i it is enacted that the Constitution set 
forth in the First Schedule to the Constituent Act shall, 
subject to the provisions to which the same is by the 
Constituent Act made subject, be the Constitution of 
the Irish Free State, and shall come into operation on 
bring proclaimed by His Majesty. On the British view, 
therefore, the Constituent Assembly was a ‘House of 
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Parliament’, not Bail Eireann; its authority came from 
the Irish Free State (Agreement) Act, not from ‘God to 
the people’ nor from ‘undoubted right’ ; its deliberations 
were directed to the ‘settlement’ not the enactment of a 
Constitution; it passed a ‘Measure’, not an Act, though 
that measure might be ‘referred to as “The Constituent 
Act” ’ ; and it merely ‘declared’ the Scheduled Constitu- 
tion to be the Constitution of the Irish Free State, it did 
not enact it. On the British view, indeed, the Assembly 
had no power to enact a Constitution; it had not been 
authorized to do so by the terms of the Irish Free State 
(Agreement) Act. In Lord Sankey’s words : ‘This Act 
gave no power to “the House of the Parliament” to enact 
a Constitution for the Irish Free State’.* The Consti- 
tuent Act and the Scheduled Constitution and the 
Articles of Agreement owe their validity in Great 
Britain and Ireland to the Acts of the United Kingdom 
Parliament. All that the House of the Parliament did 
was to ‘prepare’ a Constitution, in accordance with the 
practice which had been followed in the Dominions of 
Canada, Australia, and South Africa, and in the Austra- 
han colonies. In Mr. Lloyd George’s words : 

Here we are going to follow the example which has been 
set in the framing of every constitution throughout the 
Empire.^ The constitution is drafted and decided by the 
Dominion, the Imperial Parliament taking such steps as 
may be necessary to legalize these decisions.* 

2 

Such was the process by which these two irreconcilable 
theories of the origin and legal basis of the Constitution 

' Moore v. Att.-Gai.for the Irish Free State [1935] A.C. 484 at p. 491 . 

‘ An exaggeration. ^ 149H.C. 5S.,43. 
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of 1922 arose. It is necessary to have them in mind in 
considering, first, the nature and extent of the legal 
inequalities of status possessed by the Irish Free State in 
1926; second, the effect upon that legail status of the 
Statute of Westminster; and third, the power of the Free 
State to adopt for itself a new constitution in place of the 
Constitution of 1922. It is the first of these questions 
which must be considered in this section. The remaining 
two are discussed in Chapter XI. 

Consider the position first upon the basis of the view 
in RyarCs Case. What legal inequalities of status existed 
under the Constitution of 1922? On this view the only 
relevant document is the Constituent Act with its two 
Schedules. The first point to be noticed is that this 
Constituent Act was not an enactment of the Oireachtas, 
or legislature of the Free State. *. . . The Constitution 
was enacted by the Third Odil, sitting as a Constituent 
Assembly, and not by the Oireachtas, which, in fact, it 
created.’* It was indeed the only legislative enactment 
of the Third DaU. ‘The Oireachtas did not come into 
existence until after the Constitution itself had come into 
operation on the 6th of December, 1922.’* Now the 
Third Dail, though it did confer upon the Oireachtas by 
Article 50 of the Constitution a power to amend the 
Constitution, confined this power, in the first place, to 
‘amendment of this Constitution’, and did not therefore 
confer upon the Oireachtas any power to amend the 
Constituent Act itself. The Oireachtas is, therefore, 

‘ Kennedy CJ., The State {RyatC) v. Lemum, [1935] I.R. 1 70, at p. 303. 

* Kennedy C.J., ibid^y at p. 204. The Chief Justice criticized a publi- 
cation of the Free State Govcxrimtnt entitled ‘Index to the Legislation 
passed by the Oireachtas in the years 1922 to 1932% in which at several 
places (e.g. at pp. 6, 75 passm) &e Constituent Act was stated to have 
been enacted by the Oireachtas. 

4303 Q 
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bound by the terms of the Constituent Act; it is power- 
less itself to alter them.* 

The terms of the Constituent Act must then be studied. 
Section 2 is the most important. It lays down the legal 
relation between the two Schedules, the Constitution 
and the Treaty, in these terms: 

The said Constitution shall be construed with reference 
to the Articles of Agreement for a Treaty between Great 
Britain and Ireland set forth in the Second Schedule hereto 
annexed (hereinafter referred to as ‘the Scheduled Treaty’) 
which arc hereby given the foi-ce of law, and if any pro- 
vision of the said Constitution or of any amendment thereof 
or of any law made thereunder is in any respect repugnant 
to any of the Provisions of the Scheduled Treaty, it shall, to 
the extent only of such repugnancy, be absolutely void and 
inoperative and the Parliament and the Executive Council 
of die Irish Free State (Saorstdt Eireann) shall respectively 
pass such further legislation and do all such other things as 
may be necessary to implement the Scheduled Treaty. 

Dail Eireaim had therefore imposed a second limitation 
upon the power of the Oireachtas to alter the Constitu- 
tion, as set out in Article 50. 

. . . The supreme legislative authority, speating as the 
mouthpiece of the people, expressly denied to the Oireachtas 
the power of enacting any legislation, by way of amend- 
ment of the Constitution or otherwise, which might be ‘in 
any respect repugnant to any of the provisions of the 
Scheduled Treaty’, and it reiterated this prohibition in 
Article 50, which empowered the Oireachtas to make 
'amendments of this Constitution xmthin the terms of the Scheduled 
Treaty.'^ 

‘ TheStaU {Rjm) v. Lennon, [1935] I.R. 170, Kennedy CJ., at p. 204; 
FitzGibbon J., at p, 226. 

» The State {Ryan) v. Lemton, [1935] I.R, 170, FitzGibbon J., at p. 226; 
sec also Kennedy C.J., atp. 205; andMumaghan J., at pp. 239, 241. 
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Dail Eireann had, therefore, of its own juridical authority 
and ofits own juridical freewill imposed the Constituent 
Act and the Scheduled Treaty upon the Irish Free State 
as a form of fundamental law which the Oireachtas 
was powerless to alter. But this subordination of the 
Oireachtas to the Treaty did not constitute a point of 
juridical inequality imposed by the United Kingdom 
legislature upon the Free State, any more than the 
subordination of the United States Congress to the Con- 
stitution is a form of juridical inequality imposed by any 
alien legislature. It is, in law, a self-imposed restriction. 

But might not this self-imposed restriction result in 
legal or conventional inequalities as between the Free 
State and other members of the British Commonwealth? 
To answer this it is necessary to consider the terms of 
the Articles of Agreement. Article i, as has been men- 
tioned, conferred upon the Free State 
the same constitutional status in the Community of Nations 
known as the British Empire as the Dominion of Canada, 
the Commonwealth of Australia, the Dominion of New 
Zealand, and the Union of South Africa. . . . 

But, as has been pointed out, the constitutional status of 
a Dominion is a relationship which must be described 
not only in terms of non-legal rules but also in terms of 
legal ndes, and while there might be equality of consti- 
tutional status between these enumerated Dominions, 
there was not always identity in the rules of law or con- • 
vention which described the status of each particular 
Dominion. To which of these models then should the 
Irish Free State conform? The answer was found in 
Article 2 of the Treaty which provided that, subject to 
its later provisions, 

the position of the Irish Free State in relation to the 
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Imperial Parliament andGovermnentandotherwise shall be 
that of the Dominion of Canada, and the law, practice and 
constitutional usage governing the relationship of the Grown 
or the representative of the Crown and of the Imperial 
Parliament to the Dominion of Canada shall govern their 
relationship to the Irish Free State. 

The later Articles of the Treaty did in fact impose upon 
Ireland duties and restrictions in relation to Great 
Britain to which Canada was not made subject, duties 
in respect of naval defence,' restrictions upon the size 
of the Free State army,® guarantees against legisla- 
tion directly or indirectly endowing any religion, or pro- 
hibiting or restricting the free exercise of any religion,® 
and financial obligations in respect of Ireland’s share in 
the National Debt,* and compensation to officials who 
were discharged or who retired as a result of the change 
of Government.® As Mr. Lloyd George said: 

There was no use saying, ‘You must treat Ireland exactly 
as you treat Canada or Australia*. There was Ireland, right 
across the ocean. . . . We had to safeguard the security of 
this land.® 

It would appear, then, that subject to these specific 
provisions in tiie Treaty which imposed obligations upon 
the Free State and Great Britain, and which, on the 
Irish view, were given the force of law in the Free State 
by an Act of Bail Eireann, the constitutional status of 
Ireland in relation to Great Britain was to be the same 
as that of Canada, and, if any provision of the Constitu- 
tion or any amendment of it was repugnant to this status, 

* Articles 6 and 7. * Article 8. 

3 Article 16. ^ Article 5. * Article 10. 

^ ^ 149 KC. Deb., 5 s., 32. Cf. Erskine Childers in the Second Ddil: 
‘This Treaty docs not give you what is called Dominion status/ {Debate 
on the Treaty between Great Britain and Ireland, p. 37.) 



THE IRISH FREE STATE 117 

as defined in terms of law, practice, and constitutional 
usage, it was void to the extent of such repugnancy, 
and the Free State Parliament must pass such further 
legislation as was necessary to bring these provisions 
into agreement with the Treaty. 

To what extent was the Free State, tmder the provi- 
sions of its Constituent Act and Schedules, subject to 
those inequalities of status whose nature and extent have 
been examined in the case of the other Dominions? In 
the opinion of the writer, if the view of the Constituent 
Act taken in Ryan’s Case is accepted, these inequalities 
may be stated as follows.* In the fet place the Governor- 
General of the Free State was, in law, the representative 
of His Majesty, and in law too he might be regarded 
as the representative also of His Majesty’s Government 
in the United Kingdom, and to that extent the Free 
State Executive was subordinate in status to the United 
Kingdom Government, in the same manner and to the 
same extent as was the Dominion of Canada. The status 
of the Gk>vemor-General in relation to his ministers in 
the Free State was the same as that of the Governor- 
General of Canada in relation to his ministers, and the 
Free State, therefore, shared with Mr. Mackenzie Fling 
an anxiety that this status should be defined. It had 
been defined to some extent in the Constitution, but in so 
far as that statement was repugnant to the law, practice, 
and usage obtaining in respect of Canada, it was void, 
and in so far as the practice and usage of Canada was 
vague and ambiguous, to that extent the position in the 

* It cannot be pretended that this summary statement d the in- 
equalities would be accepted by all those who hold this Irish view. 
Nor that the statement itself is free from inconsistencies. But a short 
statement inevitably possesses such blemishes. 
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Free State was vague and ambiguous, in spite of consti- 
tutional provisions. Secondly, the Free State was sub- 
ject, according to Article 41 of its Constitution, to the 
power of discretionary reservation, though this power, 
on the Canadian model, would not be exercised except 
with the consent of ministers. Further, though no pro- 
vision was made explicitly in the Constitution, there 
existed in law the power of the Crown to issue instruc- 
tions to the Governor-General of the Free State to 
reserve certain classes of Bills, but this power, by the 
practice and usage obtaining in respect of Canada, 
could not constitutionally be exercised. Obligatory 
reservation of specified classes of Bills, which existed in 
the Constitutions of South Africa, Australia, and New 
Zealand, but which did not exist in the Canadian Con- 
stitution, was not found in the Free State Constitution, 
again following the Canadian model. Obligatory reser- 
vation tmder the Merchant Shipping Act, 1 894, and the 
Colonial Courts of Admiralty Act, 1890, applied in 
respect of the Free State, on the Canadian model. 

Thirdly, the legislative supremacy of the United 
Kingdom Parliament extended to the Free State on the 
Canadian model, and consequently the Colonial Laws 
Validity Act must apply to the Free State. But, on the 
Irish view, the provisions of this Act did not apply to the 
Constituent Act and its Schedules. It is true that this 
Constituent Act and its Schedules were made part of an . 
Act of the United Kingdom Parliament in the Irish Free 
State Constitution Act, 1922, and that the Articles 
of Agreement alone were also made part of a United 
Kingdom Act in the Irish Free State (Agreement) 
Act, 1922, but these Acts were necessary only to give 
force of law to the Free State Constitution and to the 
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Agreement in the United Kingdom. They were not to 
be construed as Acts of the United Kingdom Parliament 
extending to the Free State by express words or necessary 
intendment. On the above view, then, the United King- 
dom Parliament had legislative supremacy over the Free 
State in law, and the Colonial Laws Validity Act ex- 
tended to the Free State in law, but this legal power was 
irrelevant to a consideration of the legal basis in the 
Free State of the Constituent Act, the Constitution, 
and the Articles of Agreement. Moreover, the legal 
power of the United Kingdom Parliament must be 
exercised according to the practice and usage obtaining 
in respect of Canada, and that meant that no Act of the 
United Kingdom Parliament might be passed affecting 
the Free State except at such times and in such terms 
as the Free State consented to.* 

Then there is the question of lack of power to make 
laws possessing extra-territorial effect. On the Irish 
view, it would seem that no inequality of status could 
arise for the Free State even if there was some such 
Umitation in the Constitution upon the powers of the 
Oireachtas. It would be self-imposed; for on the 
Irish view the Free State Constitution was not an 
Act of the United Kingdom Parliament, and no in- 
equality of status could be held to arise on this ground. 
Actually the Irish courts did not admit that the 
Oireachtas lacked power to legislate with extra-terri- 
torial effect. (See R {Alexander) v. Circuit Judge of Cork, 
[1925] 2 I.R. 165, especially FitzGibbon J. at 193, and 

* Cf, Kevin O’Higgins in Debate on ’Treaty between Great Britain and 
Ireland^ p. 47. . . These two words “practice” and “usage” mean much 

more than Mr. Childers was prepared to attribute to them- They 
neutralize and nullify “law”/ 
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Keegery. Dawson, [1934] I.R. 232, and the same judge 
at 249.) 

In the fifth place, the Free State was made subject, by 
Article 66 of its Constitution, to the appesil to the Judicial 
Committee by special leave, though the appeal as of 
right was abolished. This was in accordance with the 
Canadian model. It was made clear in 1926, in the 
decision of Nadan v. The King, not only that Canada was 
subject to the appeal, but also that Canada was unable 
to abolish it. It followed therefore that, for so long as 
Canada remained subject to the appeal, for so long 
must the Free State remain subject to it. 

There was finally, on the Irish view, an inconsistency 
and an inequality of status arising firom the description 
of the King in the Royal Style and Titles as King of the 
‘United Kingdom of Great Britain and Ireland’, when 
that United Kingdom included only a part of Ireland 
since the establishment of the Free State. 

Such were the inequalities, on the Irish view in Ryan's 
Case, and it remains to add that in so far as these in- 
equalities resulted firom and were in accordance with 
the status of Canada, the Free State legislature was 
unable to remove them, not because they were imposed 
upon the Free State by an estemal authority, but be- 
cause the Third Bail had imposed them. 

What then was the position on the British view? It 
differed firom the Irish view, not so much in its statement 
of the extent of the legal inequalities but in its statement 
of their legal origin and validity, and therefore of the 
capacity of the Free State legislature to abolish them. 
On the British view the Canadian model was imposed 
upon the Free State not by an Act of Dail Eireann but 
by an Act of the United Kingdom Parliament, Any 
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attempt by the Free State legislature to amend the Con- 
stitution in any way repugnant to the Articles of Agree- 
ment must be void, first, because section 2 of the Irish 
Constituent Act, itself part of the United Kingdom Act, 
said so, and the Constituent Act lay outside the area of 
the powers of the Oireachtas; second, because quite 
apart from questions of area, the Articles of Agreement 
had been enacted as part of a United Kingdom Act, 
which extended to the Irish Free State by express 
words, and, by the provisions of the Colonial Laws 
Validity Act, any amendment repugnant to their terms 
was void. 

On the British view then, the Free State was, as the 
result of an Imperial Act, subject to the inequalities, on 
the model of Canada, involved in the status of the 
Governor-General, in discretionary reservation, in the 
supremacy of the United Kingdom Parliament — zs, ex- 
pressed through the Colonial Laws Validity Act which 
extended to the Constituent Act and its two Schedxiles — 
in the lack of extra-territorial power upon the same sort 
of principles as applied in Canada, and in the existence 
of Ae appeal by special leave to thejudicial Committee. 
These legal powers must be exercised in accordance with 
the practice and usage applying to Canada, but of their 
existence there was no doubt in law. 

* It was so decided in Performing Right Society v. Bray Urban District 
Council, [1930] A.C. 377, Lord Sankey, at pp. 394-6. See also Hull v. 
McKenna, [1926] I.R. 402 at p. 404, where the ‘practice and usage’ of the 
Judicial Committee in admitting appeals was explained. 
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V 

THE SCOPE OF THE STATUTE 


I 

T he Statute of Westminster is intituled ‘an Act to 
give effect to certain resolutions passed by Imperial 
Conferences held in the years 1926 and 1930’. In order 
to understand the function of the Statute in that process 
of the redefinition of Dominion status which was carried 
on by the Conferences of 1926 and 1930, it is necessary 
to examine carefully the resolutions which were passed 
by the two Conferences. And it will be wise, to begin 
with, to segregate those resolutions which were not given 
effect in the preamble and clauses of the Statute. 

The task before the Conferences of 1926 and 1930 has 
been made clear. It can be seen what was meant by the 
Conference of 1926 when, having declared that ‘equality 
of status, so far as Britain and the Dominions are con- 
cerned, is thus the root principle governing our Inter- 
Imperial Relations’, it declared immediately thereafter 
that in practice ‘existing administrative, legislative, 
and judicial forms are admittedly not wholly in accord’ 
with this position. The reason for this disconformity 
between the declaration of 1926 and certain existing 
forms of law and convention is also now apparent It 
results from the historical fact that, in the words of 
the Conference of 1926, ‘most of these forms date back 
to a time well antecedent to the present stage of 
constitutional development’. At the same time it has 
been seen that there existed by 1926 considerably less 
constitutional inequality than a study of the mere 
legal forms would suggest. Usage and convention had 
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operated, in some cases, to modify or nullify the work- 
ings of strict law. Thtxs the power of disallowance 
had been rendered inoperative, the refusal of assent to 
reserved Bills had been made conditional upon consul- 
tation and consent of the Dominion concerned, the 
exercise of the supreme legislative power of the United 
Kingdom Parliament in respect of a Dominion had been 
made conditional upon request or consent of that 
Dominion, and the exercise of the Crown’s prerogative 
in foreign affairs in respect of a Dominion had become 
subject to consultation and consent of the Dominion 
concerned. And so on. There was, therefore, nothing 
catastrophic in the declaration of the Conference of 1926 
diat Great Britain and the Dominions were ‘equal in 
status, in no way subordinate one to another in any 
aspect of their domestic or external affairs*. To a large 
extent this declaraticm represented a generalization foom 
the practice which usage and convention had established 
in the years which had succeeded the establishment of 
responsible government in the colonies. The declaration 
was in great measure a recognition and defoaition of the 
existing position. But it was more than that. It was 
itself a statement not merely of a usage but of a conven- 
tion; not merely, that is to say, of a usual practice, but 
of an obligatory ixile. It laid down not merely that the 
powers of strict law had, on the whole, been exercised in 
accordance with a convention of equality, but that the 
powers of strict law henceforth must be exercised only in 
accordance with that convention. And for this reason 
it was necessary for the Conference of 1926, having de- 
clared this convention, to proceed thereafter to examine 
the disconformities ‘with special reference to any cases 
where the want of adaptation of practice to principle 
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caused, or might be thought to cause, inconvenience in 
the conduct of Inter-Imperial Relations’, and to make 
recommendations upon the extent to which and the 
method by which such inconsistencies between practice 
and the general convention should .be removed. 

This was the task before the Conference of 1926. As 
has been seen, it found itself unable to make a full study 
of or a complete set of recommendations upon all the 
points in which disconformity existed. Certain ques- 
tions were confided for study and recommendation to 
the Conference on the Operation of Dominion Legisla- 
tion and Merchant Shipping Legislation in 1929. On 
the basis of the Report of this Conference, the Impe- 
rial Conference of 1930 gave further consideration to 
the question, adopted substantially the O.D.L. Report of 
1929, and passed a further set of resolutions designed to 
carry on the process of removing legal and conventional 
inequalities. It is to these resolutions of 1926 and 1930 
that attention must now be directed. 

Their most striking characteristic, considered as a 
whole, is that they advise the removal of these in- 
equalities not by the method of legislative change only, 
but also by the method of conventional change. They 
saw that not by statute alone nor by convention alone 
could ‘the want of adaptation of practice to principle’ 
and the resulting inconvenience it caused be most satis- 
factorily removed. Their recommendations illustrate 
and confirm the proposition, already asserted in this 
book, that it is not the isolation of law firom convention 
but the interaction and co-operation of law with con- 
vention which is characteristic of the constitutional 
structure of the British Commonwealth. 

Consider first the legal inequality of status which was 
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held to exist as a result of the title of His Majesty the 
King. The Conference of 1926 agreed that a small 
change in the terms of the title was necessary in order 
to meet the altered state of aflFairs arising from the 
establishment of the Irish Free State. It recommended 
therefore* that, subject to His Majesty’s approval, the 
necessa^ legislative action should be taken to secure 
that His Majesty’s title should henceforward read: 

George V, by the Grace of God, of Great Britain, Ireland 
and the British Dominions beyond the Seas King, Defender 
of the Faith, Emperor of India. 

Here the legal term ‘Great Britain’, and the geo- 
graphical term ‘Ireland’ replace the legal expression 
‘the United Kingdom of Great Britain and Ireland’, 
and reference to the political partition of Ireland is 
avoided. It was clear that a change of this kind could 
be effectively carried out only by an alteration in the 
proclamation; and for this alteration it was deemed 
necessary to obtain statutory authority in a new Titles 
Act. The recommendation was carried out in the 
Royal and Parliamentary Titles Act, 1927,* and by a 
proclamation issued under the authority of that Act. 
Not only was the King’s title altered, but the title of 
Parliament also was altered. Thereafter it was to be 
known as the Parliament of the United Kingdom of 
Great Britain and Northern Ireland, and the expression 
‘United Kingdom’ in every Act and public document 
was to mean ‘Great Britai n and Northern Ireland’ unless 
the contact otherwise required. 

The problem of the status of the Govemor-Genanl 

* Cmd. 2768, pp. i5-i6, 

* 1 7 Geo. 5, c. 4. The Act and the proclamation are printed in Keith^ 
Speeches and Documents on the British Dominions^ pp. 171-2. 
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and of the inequalities alleged to result from that 
status, on the other hand, were dealt with by the Con- 
ferences of 1926 and 1930 solely by -the adoption of con- 
stitutional conventions. There was first liie question of 
the Grovemor-General’s status in relation to his minis- 
ters in the Dominion. It was declared in 1926 that the 
Governor-General of a Dominion held in all essential 
respects the same position in relation to the adminis- 
tration of public affairs in the Dominion as is held by 
His Majesty the King in Great Britain. Thus the 
Governor-General must act in accordance with the same 
rules as the King recognizes in his relations with his 
ministers. No attempt was made to indicate what these 
rules were. The problems of discretion still remained 
unsolved.* The second question — ^the relation of the 
Governor-General to His Majesty’s Government in the 
United Kingdom — ^was settled in 1926 by the declara- 
tion that the Governor-General was not the representa- 
tive' or agent of His Majesty’s Government in Great 
Britain or of any department of that Government; he 
is the representative of His Majesty alone.® In 1930 
the matter was taken a step further by a series of de- 
clarations to the effect that the Governor-General of 
a Dominion should be appointed by His Majesty on 
the advice of His Majesty’s ministers in the Dominion 
concerned, who tender their formal advice afrer informal 
consultation with His Majesty.^ 

The inequalities which arose from disallowance and 
reservation, on the other hand, were dealt with by the 
Conferences of 1926 and 193^) in recommendations 

• Evatt, ctt., c. XXI. The Gkivernor-General of ^uth Africa refused 
to grant a dissolution to Greneral Hertzog in 1939 and refusal 
aroused controversy. > Cmd. 2768, p. 16. * Cmd. 3717, p. 27. 
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which combined the declaration of constitutional con- 
ventions with the envisagement of legislative action by 
the Dominions or by the United Kingdom if and when 
it was considered advisable. The Qjnference of 1926 
began by laying down a general convention in relation 
to disallowance and reservation in these words : 

. . . Apart from provisions embodied in constitutions or in 
specific statutes expressly providing for reservation, it is 
recognized that it is the right of the Govermnent of each 
Dominion to advise the Crown in all matters relating to its 
ovm affairs. Consequently, it would not be in accordance 
with constitutional practice for advice to be tendered to His 
Majesty by His Majesty’s Government in Great Britain in 
any matter appertaining to the affairs of a Dominion against 
the views of the Government of that Dominion.* 

The Conference of 1929 studied the nature and extent 
of the powers of dis^owance and reservation in the 
Dominion Constitutions and made recommendations 
upon them in the light of tbis declaration adopted by 
the Conference of 1926. These recommendations were 
adopted by the Conference of 1930. 

In respect of disallowance the convention was recog- 
nized in 1930 that ‘the power of disallowance can no 
longer be exercised in relation to Dominion legislation’.* 
This was clearly in accordance with the above proposi- 
tion that no advice should be tendered to the King by 
the United Kingdom Government against the views of 
the Government of the Dominion concerned. To adopt 
this convention was to nullify the power of disallowance, 
but it was not to abolish it. It was agreed, therefore, 
that those Dominions which possessed the power to 

* Gmd. 2768, p. 17. 

* Adopting the recommendation of O.D,L^ Report^ para. 23, 
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delete disallowance from their Constitutions were at 
liberty to do so, by following the prescribed pro- 
cedure, while in the case of those Dominions which 
did not possess this power ‘it would be in accordance 
with constitutional practice that, if so requested by the 
Dominion concerned, the Government of the United 
Kingdom should ask Parliament to pass the necessary 
legislation’.* There was one qualification to be added 
to this conclusion. Where a Dominion had taken ad- 
vantage of the provisions of the Colonial Stock Act, 1 900, 
and had placed on record, in accordance with the third 
of the rules of the United Kingdom Treasury, a formal 
expression of its opinion that its legislation in certain 
circumstances might properly be disallowed,* ‘the right 
of disallowance in respect of such legislation must remain 
• and can properly be exercised’.* 

It was clear that this qualification imposed a certain 
restriction upon the full formal equality of the Do- 
minion in respect of disallowance. In 1934, therefore, 
when the Union of South Afiica decided to remove dis- 
allowance from its Constitution, an alternative procedure 
was devised to safeguard trustee securities in so far as the 
Dominions were concerned. By the Colonial Stock Act, 
1934,^ passed by the United Kingdom Parliament, it was 
enacted that the third of the conditions prescribed by the 
Treasury under section 2 of the Colonial Stock Act, 1 900, 
should be deemed to have been observed with respect 
to any stock issued by the Government of a Dominion if 
either the requirement therein specified had been com- 
plied with or if two other requirements were complied 

' Adopting the recommendationi of O.D,L. Report, para. 23. 

^ See above, p, 72. 

3 Report, para. 24. 24 & 25 Geo, 5, c. 47, s. i (i). 
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with. The first requirement was that the Government 
of the Dominion had imdertaken that legislation which 
appeared to the United Kingdom Government to alter 
any of the provisions affecting the stock to the injury of 
stock-holders or to involve a departure firomthe original 
contract in regard to the stock, should not be submitted 
for the Royal Assent except after agreement with the 
United Kingdom Government, and that if attention 
was drawn to any such legislation after the passing 
thereof by the Dominion Parliament, the Dominion 
Government would take the necessary steps to ensure 
such amendments as might be requested by the United 
Kingdom Government. The second requirement was 
that the above undertaking should have been confirmed 
by an Act of the Parliament of the Dominion. South 
Africa complied with both these requirements in 1934 
and disallowance was thereafter repealed from its Con- 
stitution (Status Act, 1934, s. 1 1 (2)), except as provided 
for in para. 20 of the Schedule affecting native terri- 
tories. 

The power of reservation was dealt with in 1930 by 
a similar co-operation of convention and strict law. The 
Conference of 1926 had recognized the distinction be- 
tween the Governor-General’s statutory power of obli- 
gatory reservation on the one hand, and his statutory 
power of discretionary reservation and his power of 
obligatory resavation under instructions from the 
United I^gdom Government, on the other. In respect 
of discretionary resavation it was recognized in 1930 
that the Governor-General in virtue of his acknowledged 
status as representative of the King, must exercise this 
discretion in accordance with the advice of ministers — 
though here again there was no certainty that he must 
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take the advice of his ministers for the time being if he 
could find others to take responsibility for his action ex 
post facto. But ho inequality in relation to the United 
Kingdom Government remained. In respect of obliga- 
tory reservation under instructions from the United 
Kingdom Government, it was declared that ‘His 
Majesty’s Government in the United Kingdom will not 
advise His Majesty the King to give the Governor- 
General any instructions to reserve Bills presented to 
Viim for assent’.* Thus by convention the exercise of the 
power of discretionary reservation was brought under 
the control of Dominion ministers, and the inequality in 
the power of obligatory reservation under instructions 
was nullified. The exercise of the power of obligatory 
reservation under statutory provisions was, however, in- 
capable of control through a convention; the Governor- 
General had a statutory duty and he must perform it. 

So much for the exercise of the Governor-General’s 
power to reserve, in so far as and for so long as it existed 
in respect of a Dominion. But what rules should regu- 
late the inequality which arose not only firom the exer- 
cise of this power but firom its existence also? Here 
statutory alteration would be necessary. It was agreed 
in 1930 that where Dominions possessed the power, by 
amending their Constitutions, to abolish provisions in 
these Constitutions either for discretionary reservation 
or for obligatory reservation, it was open to these Do- 
minions to take the prescribed steps to that end if they 
so desired.® In the case of Dominions which required 
the co-operation of the United Kingdom Parliament in 
order to amend the provisions in their Constitutions 
relating to reservation, the convention was adopted 
* 0J3.L. R^mrt, para. 32. * Ibid., para. 35. 



THE SCOPE OF THE STATUTE 131 

that the United Kingdom Government, if so requested 
by the Dominion concerned, should ask the United 
Kingdom Parliament to pass the necessary legislation.* 

There remained the provisions for obligatory reserva- 
tion not in the constitutional statutes of the Dominions, 
but in the two Imperial Acts controlling merchant ship- 
ping and the colonial courts of admiralty, which ex- 
tended to the Dominions and overrode Dominion legis- 
lation by virtue of the Colonial Laws Validity Act. By 
the decision of the Conference of 1930, on the basis of 
the O.D.L. Report, the removal of this legal inequality 
was placed within the scope of the Statute of West- 
minster, and a clause was drawn up fiar insertion in the 
proposed Statute.* This is then the first element in the 
resolutions of the Conferences of 1926 and 1930 which 
is later to be given effect in the Statute of Westminster. 

So much for the inequalities which arose firom the 
existence and exercise of a power in the hands of the 
Governor-General to reserve Dommion Bills- But 
reservation included a further power— the power of the 
Sovereign to assent or refuse assent to a Bill so reserved. 
This power, which was exercised on the advice of 
United Kingdom ministers, constituted a further in- 
equality. How should this be removed? It was de- 
cided in 1930, in accordance with the convention laid 
down in 1926, that it would not be in accordance with 
constitutional practice for advice to be tendered to His 
Majesty by Hb M^esty’s Government in the United 
Kingdom in respect of any reserved Bill whatsoever 
contrary to the views of the Government of the Do- 
minion concerned,* Thus the inequality involved in 

* O.D.L. Report, para. 36. * Ibid., paras. 120-3. 

* Ibid,, paras. 32-4. 
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the power of the United Kingdom Grovemment, for 
so long as the power of reservation existed, to advise 
the refusal of assent to a reserved Bill, was abolished. 

There was next the legal inequality arising from the 
existence of the appeal to the Judicial Committee of the 
Privy Coimcil. The Conference of 1926 alone made a 
declaration upon this question. It was stated that, as a 
result of their discussions, ‘it became clear that it was no 
part of the policy of His Majesty’s Government in Great 
Britain that questions affecting judicial appeals should 
be determined otherwise than in accordance with the 
wishes of the part of the Empire primarily affected.’* 
This was a recognition of the principle entmciated by 
Lord Haldane in HuU v. McKenna.^ But the Conference 
went further and qualified their statement by the sen- 
tence: 

It was, however, generally recognized that, where changes 
in the existing system were proposed which, while primarily 
affecting one part, raised issues in which other parts were 
also concerned, such changes ought only to be carried out 
after consultation and discussion.^ 

Here the United Kingdom obviously wished to safe- 
guard its position in relation to the Irish Free State. 
The Free State, for its part, was not satisfied with this 
general statement and no more.'* But though the pro- 
blem was discussed in 1930, there the matter was allowed 
to rest. No specific proposals for legislative action to 
facilitate the restriction or abolition of the appeal were 
made by the Conferences of 1926 and 1930. 

* Cmd. 2768, p. 19. * Supra^ p. 97. ® Cmd. 2768, pp. 19-20. 

^ Ibid, See also speech of Mr. McGilligan in the D^il, July 17, 1931. 
Printed in Keith^ Speeches and Documents on the British Dominions^ pp. 
249-50. 
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Perhaps the most important conventional rules agreed 
upon in 1926 concerned the regulation of British Com- 
monwealth foreign relations. A technique of consulta- 
tive negotiation, based upon consent, and executed 
through a system of distinct, direct, and co-ordinate 
representation for each member of the Commonwealth 
concerned, was elaborated. In this sphere, as has already 
been mentioned, the changes that were considered 
necessary foimd expression for the most part in the elabo- 
ration of new constitutional conventions, and did not 
require legislative action through the Statute of West- . 
minster. It is not intended therefore to discuss this 
portion of theReport of 1926 in this book.* 

2 

It is interesting to notice that, with the small exception 
of the power of reservation as required by cer t ain sections 
of the Merchant Shipping Act, 1894, and the Colonial 
Coruts of Admiralty Act, 1890, the Conferences of 1926 
and 1930 regarded it as expedient and sufficient to deal 
with ffie six inequalities of status so far considered by 
a series of resolutions which, though they envisaged 
changes by the method of statutory enactment as well 
as changes by the alteration of conventional rules, did 
not specifically and explicitly recommend action within 
the scope of the Statute of Westminster. In the view of 
these Conferences it is clear that the Statute of West- 
minster was not regarded as the sole instrument through 
which principle might be reconciled with practice, and 
constitutional equality of status most satisfactorily 
achieved. The Statute was a part of the process of 

* See P. J. Noel Baker, The Present Jwrt£cal Status of the British Domimons 
in International Law for a study of the rules elaborated in 1923 and 1926. 
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readjustment and redefinition; its terms did not cover 
the whole of the subject. There was no rigid acceptance 
or assertion of the doctrine that through statutory enact- 
ment alone and, in particular, through the Statute of 
Westminster alone, could equality of status be made 
efiective. 

It has seemed justifiable to devote some space to the 
resolutions of the Conferences of 1926 and 1930 which 
were not given effect in the Statute of Westminster, in 
order that, firom this negative standpoint, the scope and 
function of the Statute might be more clearly appre- 
ciated. At the same time it is important to stress the fact 
that the resolutions which were passed to deal with the 
six inequalities so far discussed were passed in the 
knowledge and upon the condition that certain other 
resolutions in respect of the remaining legal inequalities 
would be carried into effect in the terms of the Statute of 
Westminster. These changes through the method of 
statutory enactment would interact upon and supple- 
ment the changes recommended outside the terms of the 
Statute, and would by implicg,tion and by consequence 
have an important efiect upon them. 

When the Conference of 1929 came to consider the 
legal inequalities which arose from the Dominions’ lack 
of power to legislate with extra-territorial effect, and 
fi^Dm the existence of the legislative supremacy of the 
United Kingdom Pairliament as expressed through the 
Colonial Laws Validity Act, it came to the conclusion 
that the adoption of a constitutional convention would 
not be sufficient to remove the inconvenience caused by 
these particular cases of a want of conformity between 
principle and practice. The Conference of 1926 had 
indeed adopted a convention in general principle on 
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these points when it declared ‘that legislation by the 
Parliament at Westminster applying to a Dominion 
would only be passed with the consent of the Dominion 
concerned’.* This was no more than a recognition of the 
rule which, as has already been shown, had become 
established before 19526 by the operation of usage and 
convention.* But the adoption of a convention did not 
alter the law. The Conference of 1929 concluded that 
the confusion and inconvenience resulting from the 
uncertainty of the law in the matter of extra-territori- 
ality could be most satisfactorily dealt with only by a 
declaratory enactment of the United Kingdom Parlia- 
ment, passed with the consent of the Dominions, stating, 
in terms which the Conference advised, that the Do- 
minions did possess power to legislate with extra-terri- 
torial effect.* Similarly the Conference of 1929 decided 
that 

effect can only be given to the principles laid down in the 
Report of r926 by repealing the Colonial Laws Validity 
Act, 1865, in its application to laws made by the Parliament 
of a Dominion, 

and they recommended that legislation be enacted de- 
claring in terms that the Act should no longer apply to 
the laws passed by any Dominion.^ These recommenda- 
tions were adopted by the Conference of 1930. 

A full consideration of all the recommendations 
adopted by the Conference of 1930 and carried into 
effect in the Statute of Westminster is not necessary 
at this point. They will be discussed in succeeding 
chapters when the precise terms of the Statute come to 


* Cmd. 2768, p. 18. 

^ O.D.L. Report, paras. 40-4. 


* See above, pp. 80-3. 
Ibid., para. 50. 
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be examined. It is suflfident to say here that the Con- 
ference of 1930, in adopting the recommendations of the 
O.D.L. Report, passed resolutions designed to remove so 
far as possible the legislative inequality of the Do- 
minion Parliaments by the enactment of the Statute of 
Westminster, and that this aspect of legal inequality in 
Dominion Status as it existed in 1926 was brought with- 
in the scope of the Statute. But, just as in 1926 the legal 
elements which formed a part of the constitutional 
status of a Dominion differed considerably from one 
Dominion to another, so also in 1929 when the passing 
of the Statute of Westminster was envisaged, there was 
a considerable difference of view, as between one 
Dominion and another, about the extent to which they 
desired to take advantage of the legal equality which the 
Statute was intended to confer. The Conference of 1929 
fotmd therefore that part of its task was not only to frame 
resolutions and clauses which should give effect to legal 
equality of status for those Dominions which desired it, 
but also to frame resolutions and clauses which should 
qualify the operation of the Statute in so far as certain 
Dominions desired such qualification. A consideration 
of these qualifications must be postponed until the 
application of the Statute to each of the Dominions 
comes to be treated in later chapters. 

The Conferences of 1926 and 1930 (adopting the 
Report of 1929) passed, then, many important and 
comprehensive resolutions designed to remove legal in- 
equaUties, which were not intended to receive effect in the 
Statuteof Westminster. Atthesametime, the Conference 
of 1929, carrying on the work of the Conference of 1926, 
did recommend that certain legeil inequalities should be 
removed by the enactment of a Statute, and their Report 
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contained proposed clauses for inclusion in such a 
Statute. The Conference of 1930 substantially adopted 
this Report,^ and drew up a Schedule containing, with 
a small amendment,* the clauses which the 1929 Con- 
ference had proposed.* It recommended that the pro- 
posed Statute of the United Kingdom Parliament should 
contain the provisions set out in this Schedule, along 
with such further proviaons as to its application to 
any particular Dominion as were requested by that 
Dominion; it fixed December i, 1931, as the dateasfirom 
which the proposed Statute should become operative; 
and it recommended that resolutions by both Houses of 
the Dominion Parliaments approving and requesting 
this legislation should be forwarded to the United King- 
dom, if possible by July i, 1931, and in any case not later 
than August i. 

The Dominion Parliaments discussed the clauses of 
the proposed Statute, and, after malting such amend- 
ments, additions, and reservations as they thought fit in 
each particular case, passed Resolutions requesting 
l^slation by the Imperial Parliament along the lines 
laid down. On November 10, 1931, the Speech of King 
George V, opening the Parliament at Westminster, fore- 
shadowed the introduction of the proposed Bill, and 
accurately described its origin, scope, and purpose in 
the words: 

In confonnity with the undertaking given to the repre- 
sentatives of My Dominions in 1930, a measure will be laid 
before you to give statutory effect to certain of the declara- 
tions and resolutions of the Imperial Confere n ces of 1926 
and 1930. This measure is designed to make clear the 

* Cmd. 3717, p. i8. * Bnd. Sec bdow, 144-75. 

* IKd., pp. 19-91. 
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powers of Dominion Parliaments and to promote the spirit 
of free co-operation amongst Members of the British Com- 
monwealth of Nations.* 


The Statute of Westminster Bill was accordingly 
introduced into the House of Commons by the Secretary 
of State for Dominion Affairs on November 12, 1931.* 
The Bill was given a second reading on November 20,^ 
and was considered by a Committee of the whole House 
and was passed through its remaining stages on Novem- 
ber 24.+ It was introduced into the House of Lords on 
November 25,® and given a second reading next day.® 
December i had been feed, it will be remembered, as 
the date upon which the proposed Statute should come 
into operation, but when that day arrived the Bill had, 
owing to pressure of parliamentary business, reached 
the Committee stage only in the House of Lords. The 
clause of the Bill, therefore, which provided for its 
coming into operation on December i was deleted in 
Committee in the Lords,^ and the Bill, thus amended, 
passed its remaining stages in the House of Lords on 
December 3.® On its return to the House of Commons 
the amended Bill was agreed to,® and it received the 
Royal Assent on December 1 1, 1931.*® 


’ 83 HX . Deb ., 5 s., 6. 

’ Ibid . 1173-1254. 

» 83 H.L Deb ., 5 5., 153. 

’ Ibid . 245. 

* s6o H . C . Deb ., 3 s., 1823. 


* 259 H . C . Deb ., 5 s., 273. 

* 260 H . C . Deb ., 5s., 245-368. 

* Ibid . 176-228. 

* IKd . 297. 

83 HX . Deb ., 5 s., 510. 
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THE STATUTE AND THE UNITED KINGDOM 
PARLIAMENT 

I 

T he exarnination of the terms of the Statute of West- 
minster and the discussion of the sense in which and 
of the extent to which they give effect to the resolutions 
of the Conferences of 1926 and 1930, may begin most 
conveniently with a consideration of the definitions 
which the Statute enacted. The term ‘Dominion’, as 
has been seen, had had a conventional and a legal exist- 
ence before 1926, but by the definition in the Inter- 
pretation Act, 1889, the Dominions wcare included in the 
term ‘colony’. The Conference of 1929 recommended* 
the enactment in the proposed Statute of a clause to pro- 
vide that ‘in this Act and in every Act passed after the 
commencement of this Act the repression “Dominion” 
means the Dominion of Canada, the Commonwealth of 
Australia, the Dominion of New Zealand, the Union of 
South Afiica, and the Irish Free State or any of them, 
and the expression “Colony” shall, notwithstanding 
anything in the Interpretation Act, 1889, not include 
a Dominion or einy Province or State forming part of a 
Dominion’.* Curiously enough the Conference of 1930 
recommended the enactment of a . clause which gave 
effect to the latter part only of this proposed clause,* and 
its recommendation was carried out in section ii of 
the Statute. None the less, in spite of the fact that the 
Conference of 1930 made no recommendation for the 

* Repetrty para. 8i. * Newfoundland was omitted. 

3 Cmd. 3717, p. 20. 
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enactment of the former part of the clause proposed in 
1929, that part was enacted in the Statute, in slightly 
different wording,* as section i. It ran: 

Tn this Act the expression “Dominion” means any of 
the following Dominions, that is to say, the Dominion of 
Canada, the Commonwealth of Australia, the Dominion 
of New Zealand, the Union of South Africa, the Irish 
Free State and Newfoundland.’ 

This definition of ‘Dominion’ by enumeration gives 
no information about the criteria which determine the 
status, of a Dominion. And, it may be added, the fact 
that a community is described in section i of the Statute 
as a Dominion does not necessarily mean that that com- 
.munity possesses Dominion Status, as that term has been 
defined; nor, on the other hand, does the fact that a 
community is not enumerated in section i prove that 
that community is not a Dominion. In 1933 Newfound- 
land, for example, ceased to possess Dominion Status, 
but it continued to enjoy legal enumeration as a Domi- 
nion in section i of the Statute.* 

2 

With these definitions in mind, it is proposed to con- 
sider first those portions of the Statute which deal \ydth 
the relations of the United Kingdom Parliament and 
the Dominion Parliaments. The portions concerned 
are paragraphs 2 and 3 of the Preamble, and sections 
2-6 of the main body of the Act. 

The most surprising feature of these portions of the 
Statute was that they contained side by side the declara- 
tion of constitutional conventions and the positive enact- 

^ No reference was made to ‘in every Act passed after the commence- 
ment of this Act’, and Newfoundland was included. * See below, c. ix. 
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ment of statutory provisions; non-I^l rules that is 
to say found a place within the very confines of the 
Statute of Westminster itself. On the one hand the Con- 
ferences of 1926, 1929, and 1930, when they had 
addressed themselves to the problem of the method by 
which first the legislative supremacy of the United King- 
dom Parliament, and in particular its expression in the 
Colonial Laws Validity Act, and secondly the Domi- 
nions’ lack of power to legislate with extra-territorial 
eflFect, should be brought into line with the declaration 
of equality of status, had recommended that it was 
essential, if these legal inequalities were to be removed, 
that specific clauses to this effect should be enacted in a 
statute of the United Kingdom Parliament. None the less 
they had recommended at die same time that this altera- 
tion in the rules of strict law should be confirmed and 
supplemented by the declaration in the preamble of the 
Statute of two constitutional conventions. Nowhere 
may a more striking illustration be found of the essential 
inter-action of law and convention in the development 
of the British Commonwealth. 

The Preamble to the Statute was not wholly composed 
of constitutional conventions. Its remaining paragraphs 
narrated in a general way the series of steps which led up 
to the passing of the Statute. In paragraph i it was re- 
cited that the delegates of the different Members of the 
British Commonwealth at Imperial Conferences in 1926 
and 1930 concurred in mal^g the declarations and 
resolutions set out in the Reports of these Conferences ; in 
paragraph 4 it was recited that it was necessary ‘for the 
ratifying, confirming, and establishing of certain of the 
said declarations and resolutions’ of these Conferences 
that a law be made and enacted in due fiirm by the 
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Parliament of the United Edngdom; and in paragraph 
5 it was recited that the Dominions had ‘severally 
•requested and consented to the submission of a measure 
to the Parliament of the United Kingdom for making 
such provision with regard to the matter aforesaid as is 
hereafter in this Act contained’. It is clear that these 
peiragraphs of the Preamble were of a wholly different 
kind fi:om paragraphs 2 and 3. They merely explained 
why the Statute came to be passed. Paragraphs 2 and 3, 
on the other hand, were not inserted for explanatory or 
nzirrative reasons. The motive which inspired their 
insertion 

bore no resemblance to the reasons which are supposed to 
justify the use of a preamble. The purpose was simply to 
■commit the British Parliament to making a formal record of 
Gmstitutional Conventions which it was thought would be 
thus firmly established.* 

Consider first the method by which the sovereignty of 
the United Kingdom Parliament has been dealt with. 
The Conferences accepted ‘the existence of a legal power 
in the Parliament of the United Kingdom to legislate for 
the Dominions’. They did not attempt to abolish that 
legal power, and the Statute of Wcstnoiiister nowhere 
purports to do so. What they did attempt to do, and 
what the Preamble and operative clauses of the Statute 
purported to do, was to reconcile ‘the existence of this 
power ■with the established constitutional position. . . ’.* 
The Conference of 1926 took the first step by declaring 

* See artide by Mr. Justice Owen Dixon, of the High Court of Aus- 
tralia, Amtro&on Lm Jmurud, vol. x, supplement, p. 98. 

* O para. 54. Cf. Mr. Bennett, Prime Minister of Canada, 

Cana£m Dd>aies (House of Commons), June 30, 1931, vol. iii 1931, 
p. 3196. 
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the convention that ‘legislation by the Parliament at 
Westminster applying to a Dominion would only be 
passed with the consent of the Dominion concerned’.* 
The Conference of 1929 elaborated the wording of the 
convention, and recommended that the Conference of 
1930 should place the following statement on record: 

It would be in accord with the established constitutional 
position of all members of the Commonwealth in relation to 
one another that no law hereafter made by the Parliament 
of the United Kingdom shall extend to any Dominion 
otherwise than at the request and with the consent of that 
Dominion.* 

The Conference of 1929 recommended further that 
this constitutional convention itself should appear as a 
formal recital or preamble in the proposed Act of the 
United Eongdom Parliament. But this was not enough. 
The declaration of a constitutional convention did not 
alter the law. By the rule of construction contained in 
the Colonial Laws Validity Act,® an Act of the United 
Kingdom Parliament extended to a Dominion when it 
was made applicable to that Dominion by ‘express words 
or necessary intendment’. The Courts were guided by 
this rule of construction in applying United Kingdom 
Acts. If the new principle stated in the above convention 
was to be effective, a new rule of construction would be 
necessary, in order to guide the Cotirts in applying 
United ELingdom Acts passed in the future. The Con- 
ference of 1929 considered that these ‘practiced con- 
siderations affecting both the drafting of Bills and the 
interpretation of Statutes’ made it desirable that the 
principle enunciated in the constitutional convention 
and recited in the Preamble, should be expressed also 
* Gmd. 2768, p. 18. * O.DX. S^erty pan. 54. >8.1. 
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in the enacting part of the Act. The intention of this 
enactment was, clearly, not to attempt to abolish the 
power of the United Kingdom Parliament to make laws 
for the Dominions. Its intention was to declare in what 
circumstances that power should be deemed to have 
been exercised. They proposed therefore a declaration 
and enactment in the following terms : 

Be it therefore declared and enacted that no Act of 
Parliament hereafter made shall extend or be deemed to 
extend to a Dominion unless it is expressly declared therein 
that that Dominion has requested and consented to the 
enactment thereof.* 

At the 1930 Conference, the United Kingdom dele- 
gates were afraid that the clause as so drafted might 
prevent a future Act of the United Kingdom Parliament 
having in the Dominions- that measure of force which 
the legislation of one state normally has in another state.* 
They therefore proposed the insertion of the words ‘as 
part of the law in force in that Dominion’, so that the 
clause should read : 

No Act of Parliament of the United Kingdom passed after 
the commencement of this Act shall extend, or be deemed to 
extend, to a Dominion as part of the law in force in that 
Dominion, unless it is expressly declared in that Act that 
that Dominion has requested, and consented to, the 
enactment thereof. 

Of this proposed amendment, we are told, some Domi- 
nion delegations were somewhat afraid, feeling that it 

might imply the recognition of a right of the Parliament of 
the Unit^ Kingdom to legislate in relation to a Dominion 
(othowise than at the request and with the consent of the 
Dcuninion) in a manner which, if the legislation had been 
* OJ)JL. Report, para. 55. * Cmd. 3717, p. i8. 
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enacted in relation to a foreign state, would be inconsistent 
with the principles of intemationEd comity,^ 

It was made clear that this was not the intention of the 
amendment, and, on the proposal of the United King- 
dom delegates, a statement to this effect was placed on 
record.^ It was then agreed that the constitutional con- 
vention of 1929, the declaration in the Preamble to the 
proposed Statute, and the enacted clause in the pro- 
posed Statute should be amended accordingly.^ 

But the paragraph in the Preamble and die clause as 
finally enacted in the Statute differ once more firom the 
wording agreed upon in 1930. The words ‘in force in* 
have been omitted, and the word ‘oF substituted. Thus 
paragraph 3 of the Preamble reads : 

And whereas it is in accord with the established con- 
stitutional position that no law hereafter made by the 
Parliament of the United Kingdom shall ^tend to any of 
the said Dominions as part of the law of that Dominion 
otherwise than at the request and with the consent of that 
Dominion. 

And section 4 of the Statute enacts : 

No Act of Parliament of the United Kingdom passed 
after the commencement of this Act shall extend, or be 
deemed to extend, to a Dominion as part of the law of that 
Dominion, unless it is expressly declared in that Act that 
that Dominion has requested, and consented to, the enact- 
ment thereof. 

The reason for the substitution of the word ‘of* for the 
words ‘in force in* was that after the publication of the 
Report of 1930 it was discovered that the words ‘in force 
in* were, firom a drafting point of view, an error. The 

* Cmd. 3717, p* i8. * Ibid, ’ iW., pp. i8-ai. 
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word ‘of’ was preferred because, in the first place, the 
phrase ‘part of the law of’ also occurs in section 2 of the 
Statute, and, secondly, it might be possible to give pre- 
cisely the wrong interpretation to the phrase ‘in force in’. 
For example the Army Act might be said to be in force in 
a foreign country though it is certainly not part of the 
law of that foreign coimtry. 

It is interesting to notice then that the Statute con- 
tains a few, words which do not give effect directly to the 
resolution of the Imperial Conference of 1930 but depart 
fi-om that resolution, though this departure was made by 
agreement with all the Dominions severally. 

There was a further difficulty in connexion with the 
enactment of section 4. What was meant by the words 
‘that Dominion has requested, and consented to, the 
enactment thereof’? How could a Dominion consent? 
Was it the Government, the Parliament, the people, or 
some combination of all three who requested and con- 
sented ? The point was taken up in.the Australian Com- 
monwealth Parliament in 1931 when the proposed 
clauses of the Statute were being discussed. On the 
motion of Mr. Latham, Leader of the Opposition,* the 
Commonwealth Parliament requested that a specific 
clause should be inserted in the Bill providing that in the 
application of the Statute to the Commonwealth of 
Australia the request and consent referred to in section 4 
should mean the request and consent of the Parliament 
and Government of the Commonwealth.® This prqvi- 

* Now Sir John G. Latham, Chief Justice of the High Court of 
Australia. 

^ The reasons for Mr. Latham’s amendment are given in his speech, 
July 17, 1931, Australian Commonwealth Parliamentary Debates y vol. 131, 
pp. 4061-70, espec. pp. 4067-8. Mr. Latham also criticized the phrase 
^request and consent’. Ibid,^ p. 4066. Extracts &om Mr. Latham’s speech 
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sion was inserted in the Bill and enacted as section g, 
subsection (3) of the Statute.* None of the other Domi- 
nions asked for such a provision, apparently, and for 
them the request and consent of the Government of the 
Dominion was sufficient.* It may be mentioned that the 
possibility of a difference of opinion between the Govern- 
ment of a Dominion and the Upper House of a Dominion 
Parliament is not remote,* and it could not therefore be 
assumed that the request and consent of the Government 
of a Dominion would necessarily have the support of 
both Houses of a Dominion Parliament. It was to meet 
these possibilities that the Atistralian amendment was 
drafted and inserted. 

The first step that was taken, therefore, to recondle 
the existence of the legislative supremacy of the United 
Kingdom Parliament throughout the Empire with the 
constitutional equality of the Dominions and the United 
Kingdom, W3is to attempt to make rules confining the 
exercise of that supreme legislative power in respect of 
the Dominions to those occasions when the Dominions 
requested and consented to such legislation. This was 
done first by the declaration of a constitutional conven- 
tion in 1926 and in 1930; secondly by the recital and 
afiirmation of this constitutional convention by the 
United Kingdom Parliament in the third paragraph of 

are printed in Keiths Speeches and Documents on the British DomimonSp pp. 
^^63-74. 

* llie insertion of additional clauses of this kind after the Conference 
of 1930 had been especially provided for by that Conference when it 
resolved (Cmd. 3717, p. 19) ‘that the Statute should contain such further 
provisions as to its application to any particular Dominion as are re- 
quested by that Dominion’. 

* 260 H,€, Deb,, 5 s., 279. But for South Africa, see below, p. 157. 

^ Such a situation did exist in Australia at that time. See bdow, 
p. 209. 
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the Preamble to the Statute of Westminster— a sort of 
voluntary self-denying pledge by the Parliament the 
exercise of whose powers was bdng curtailed; and 
thirdly, the declaration and enactment in section 4 of the 
Statute itself of a rule of construction to supplement this 
convention. 

So much for the power of the United Kingdom Parlia- 
ment to make laws which would have effect as part of the 
law of the Dominions. There remained, however, the 
power of the United Kingdom Parliament to make a law 
which did not extend and was not intended to extend to 
a Dominion but which might affect the interests of a 
Dominion indirectly. How were these interests to be 
safeguarded in matters of common concern? This ques- 
tion was dealt with in general terms by the Conference 
of 1926 which declared that 

the appropriate procedure with regard to projected l^sla- 
tion in one of the self-governing parts of the Empire which 
may affect the interests of other self-governing parts is 
previous consultation between His Majesty’s Ministers in 
the several parts concerned.* 

This convention was not specifically repeated by the 
Conference of 1930, though it proceeded to deal with 
questions of common concern, such as merchant ship- 
ping, upon this basis. Nor was the convention inserted 
in the Preamble to the Statute of Westminster. But it is 
clear that the United Kingdom Government in asking 
the United Kingdom Parliament to exercise its legisla- 
tive power, apart firom its power to legislate for the 
Dominions, is bound by the constitutional convention 
that any legislation affecting the interests of a Dominion 

* Cmd. 2768, pp. 17-18. 
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shall be introduced only after consultation with the 
Govenxment of the Dominion concerned. 

That is the general rule. But there exists, in addition 
to this general rule, a inile dealing with one particular 
subject of common interest to Great Britain and the 
Dominions. The Conference of 1930, on the r«om- 
mendation of the Conference of 1929,^ placed on record 
a constitutional convention designed to regulate the 
exercise of legislative power by the Dominions or by 
the United Kingdom in respect of the Succession to the 
Throne and the Royal Style and Titles. The convention 
was adopted in these terms : 

In as much as the Crown is the symbol of the free 
association of the manbers of the British Commonwealth 
of Nations, and as they are united by a common allegiance 
to the Crown, it would be in accord with the established 
constitutional position of all the members of the Common- 
wealth in relation to one another that any alteration in the 
law touching the Succession to the Throne or the Royal 
Style and Titles shall hereafter require the assent as wdl of 
the Parliaments of aU the Dominions as of the Parliament 
of the United Kingdom. 

Further, the Conference of 1930, adopting the recom- 
mendation of the 1929 Conference, decided that this 
convention should be recited in the Preamble to the 
Statute of Westminster, and it appears accordingly in 
paragraph 2.* It was agreed, however, that the conven- 
tion should not be enacted in the main body of the 
Statute itself.3 It appears, therrfore, in the Preamble as 

' O.DX. Report, para. 60. * para. 6i. 

® An attempt was made in the United Kingdom House of Conmions 
to amend the Bill so as to enact this part of the Preamble, but the Govern* 
ment resisted the amendmen t strongly and it was withdrawn* 260 
H.C. Dgb., 5 s*, 355-62* South Afiica was absolutely opposed to such 
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a supplementary conventional rule, regulating the Par- 
liaments of the Dominions as well as of the United King- 
dom. Nor is it irrelevant to and unconnected with the 
operative clauses of the Statute, for it is constitutionally 
an integral part of the body of rules which regulate the 
exercise of legislative power by the parliaments of all 
the Members of the Commonwealth. 

The Statute of Westminster, it will be seen, did not 
give effect, nor was it intended by the Conferences of 
1929 and 1930 to give effect, to all the resolutions of the 
ConJEerences of 1926 and 1930 which bear upon the 
exercise by the United Kingdom Parliament of its legis- 
lative power. Moreover, in those cases where it does give 
effect to certain resolutions — as in paragraphs 2 and 3 of 
the Preamble and section 4 of the Statute — ^it does so in 
such a way that one of these resolutions, viz. that dealing 
with the law touching the succession to the Throne and 
the Royal Style and Titles, is given not the effect of 
strict law, but merely the effect of a constitutional con- 
vention; while the other resolution, viz. that dealing 
with the exercise by the United Kingdom Parliament 
of its power to legislate for the Dominions, is given the 
effect not only of a constitutional convention in the Pre- 
amble but also of a rule of strict law in section 4. 

It may be convenient to state shortly the rules which, 
as a result of the Conferences of 1926 and 1 930 zind of the 
Statute ofWestminster, 1931, regulate the constitutional 
status of the United Kingdom Parliament in relation to 
the Dominions. First, the United Kingdom Parliament, 
in exercising its legal power to legislate dther for the 

an ^actment. See Debate in House of Assembly on O.D^L, Report^ 
May ao and 22, 1930. Home of Assembly Debates^ vol. 15, cols. 4420-80; 

4571-81- 
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United Elingdom itself or for some other part of the 
British Empire exclusive of the Dominions, is obliged by 
constitutional convention (but by constitutional conven- 
tion alone) not to pass laws which may affect the inter- 
ests of a Dominion except after consultation between the 
United Kingdom Government and the Government of 
the Dominion concerned. In the second place, should 
tiiis legislation be legislation affecting the Succession to 
the Throne or the Royal Style and Titles, the United 
KLingdom Parliament is obliged, by a constitutional 
convention, which it aflSrmed in paragraph 2 of the 
Preamble to the Statute (but by constitutional conven- 
tion alone), not to pass such legislation (although it will 
not have effect as part of the law of a Dominion) except 
with the assent of the Parliaments of all the Dominions. 
In the third place, the United Kingdom Parliament, in 
exercising its legal power to legislate for the Dominions, 
is obliged by a constitutioneil convention, which it 
aflBrmed in paragraph 3 of the Preamble to the Statute 
(but by constitutional convention alone), not to pass 
laws extending to a Dominion as part of the law of that 
Dominion otherwise than with the request and consent 
of the Dominion. But this convention was supplemented 
by the rule of construction enacted in section 4 of the 
Statute, whereby no Act of the United Kingdom Parlia- 
ment should be deemed to extend to a Dominion as part 
of its law unless it was expressly declared in that Act that 
the Dominion had requested and consented to the enact- 
ment thereof, such request and consent meaning, in the 
case of the Commonwealth of Australia, the request and 
consent of the Parliament and Government of the Com- 
monwealth, and in the cases of all the other Dominions, 
the request and consent of the Governments of those 
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Dominions. And fourthly, should this legislation, passed 
by the United Kingdom Parliament so as to extend to a 
Dominion as part of the law of that Dominion, be legis- 
lation touching the Succession to the Throne or the 
Royal Style and Titles, the United Kingdom Parliament 
is obliged by constitutional convention, which it affirmed 
also in paragraphs 2 and 3 of the Preamble to the 
Statute, (but by constitutional convention alone), not to 
pass such legislation except, first, at the request and with 
the consent of the Dominion or Dominions concerned, 
and except, secondly, with the assent of the Parlia- 
ments of all the Dominions. And further, by the rule 
of construction enacted in section 4, no such legislation 
should be deemed to extend to a Dominion as part of the 
law of that Dominion unless it was declared in the Act 
that that Dominion had requested zind consented to the 
enactment thereof (with the qualification repeated in 
the case of Australia) . 

It may be added that in 1931 while all fijur rules had 
the force of constitutional conventions and applied to all 
the Dominions without exception, rules three and four 
had the additional force of strict law, in so far as they 
embodied the rule of construction enacted in section 4 of 
the Statute. But these rules applied with this additional 
force of strict law only to those Dominions to which sec- 
tions 2-6 of the Statute extended, viz. Canada, South 
Africa, and the Irish Free State. Australia, New Zea- 
land, and Newfoundland by a section of the Statute,' 
as will be seen, contracted out of sections 2-6 until such 
time as each saw fit to adopt them. The four rules will 
apply to all the Dominions in the form in which they 
were stated above only if and when Australia, New 

' s. 10 (i), (s), and (3). Sec below cc. viii and ix. 
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Zealand, and Newfoundland adopt section 4 of the 
Statute. 

3 

There seems little doubt that this combination of 
statutory and conventional rules is sufficient to ensure in 
practice that the legislative sovereignty of the United 
Kingdom Parliament will for the future be exercised so 
far as the Dominions are concerned in accordance with 
the request and consent of the Dominions.* But it is 
necessary to emphasize that, in enacting section 4, the 
United Kdngdom Parliament has not attempted in 
strict law to diminish or abolish its power to legislate for 
the Dominions. Section 4, as has been emphasized, is 
not a rule restricting power; it is a rule of construction. 
It is not directed to the United Kingdom Parliament; 
it is directed to the Courts. And, so long as it remains 
unrepealed, it is effective for that purpose. But it does 
not render it legally impossible for the United Kingdom 
Parliament to legislate for a Dominion without the re- 
quest and consent of the Dominion. On the basis of the 
theory of sovereignty which was accepted by the Courts 
of the United Kingdom and of all the Dominions except 
the Irish Free State in 1931, there seems no doubt that 
section 4 of the Statute is ineffective in law to restrict the 
United Kingdom Parliament to the sphere of legislating 
for a Dominion only with the request and consent of that 
Dominion. If, at any time since the passing of the 
Statute, the United Kingdom Parliament were to pass 

^ Some members of Dail Eireann doubted this. See, e.g,, Mr. S. 
Lemass, July 17, 1931, Ddil Debates^ vol. 39. Extracts quoted in Keith, 
Speeches and Documents m the British Domxrdons^ pp. 242-5. Mr. McGilli- 
gan’s reply is the only possible one, though it is doubtful if it convinced 
the Opposition. See Keith, ibid,^ p. 246. 

4303 X 
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an Act which contained no express declaration that it 
had been passed with the request and consent of a 
Dominion but which contained some sufficient expres- 
sion of intention, in terms, to indicate that it should apply 
to a Dominion, notwithstanding any law of the Domi- 
nion to the contrary, then that Act must be accepted by 
the Courts as prevailing over the Acts of the Domi- 
nion Parliament, even if subsequently enacted, and as 
amounting to a repeal jSro tanto of section 4 of the Statute 
of Westminster.* The rule of construction is impliedly 
amended or repealed. On this accepted theory of the 
sovereignty of the United Kingdom Parliament, ‘no law 
it makes can deprive it of supremacy over that law. The 
last expr^sion of its legislative will repeals all prior 
inconsistent laws.’* It is not necessary for the United 
Kingdom Parliament to repeal section 4 of the Statute 
explicitly. It has merely to legislate for a Dominion, and 
that legislation frees it from the restriction voluntarily 
accepted and expressed in section 4. The position was 
recognized and stated by Lord Sankey in the British Coal 
Corporation Case^ in the words: 

It is doubtless true that the power of the Imperial Parlia- 
ment to pass on its own initiative any legislation that it 
thought fit extending to Canada remains unimpaired; 
indeed, the Imperial Parliament could, as a matter of 
abstract law, repeal or disregard section 4 of the Statute. 
But that is theory and has no relation to realities. 

Lord Sankey’s words indicate that the reconciliation 
of the accepted theory of legal sovereignty with the 

* Keith, Cottstitutional Law of the British Dominions, pp. 38-^; Mr. 

Justice Owen Dixon, op, cit., p. 995 Jennings, The Law and the Constitution, 
P- *®®- * Mr. Justice Owen Dixon, ibid., p. 08. 

* [*935] A.C. 500 ait p. 520. 
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accepted fact of constitutional equality is not easy. For 
law is law in the Courts, whether it be abstract or con- 
crete, theoretical or real. And so long as the theory is 
accepted by the Courts, for so long will it be impossible 
to dismiss the difficulties which arise in strict law by a 
reference to ‘abstract law’ or to a theory which ‘has no 
relation tq realities’. A more consistent view was ex- 
pressed by Mr. Justice Owen Dixon when he wrote : 

. . . Probably it is legitimate for Courts to take into account 
the now familiar definition of the position of the Dominions 
in relation to the United Kingdom. For it explains the 
reason of the Statute. But it is one thing to examine such a 
description or definition in order to obtain a grasp of the 
significance of what is enacted. It is another thing to 
improve upon the Statute by developing firom the con- 
ceptions expressed in the definition rules which Courts may 
recognise and even enforce.* 

But at the same time it is well to ocamine what is meant 
by the ‘indestructible sovereignty of the King in Parlia- 
ment over the law throughout tiie King’s Dominions’.* 
This sovereignty is indestructible by Parliament- 
And the Courts have accepted this. Sovereignty may 
belong to the United Kingdom Parliament by nature 
but it is effective only in so far as and for so long as the 
Courts recognize Parliament to be sovereign. Parlia- 
mentary sovereignty is a result of the law declared by 
the Courts; it is an expression of the legal relation 
between Parliament and the Courts. If it is asked why 
the Courts did and do recognize Parliament as sovereign, 
the answer.is that they did and do so as a result of a par- 
ticular political situation. And if the particular political 


* Loc. cit., p. 98. 


* Jbid., at p. 99. 
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situation should warrant it in the future, there is no 
doubt that the Courts could qualify or reject the legal 
sovereignty of the United Kingdom Parliament. In 
other words that sovereignty is indestructible by Parlia- 
ment but not by the Courts. Applying this analysis to 
section 4 of the Statute, it may be conceived that, should 
theUnitedKingdomParliamentattemptto repeal section 
4, explicitly or by implication, without the request and 
consent of a Dominion, the Dominion Courts might 
reject the accepted theory of sovereignty and might 
interpret section 4 not merely as a rule of construction 
but as a restriction upon power. They might declare 
that the United Kingdom Parliament, by the enactment 
of section 4, renounced all power to make laws for the 
Dominions otherwise than at the request and consent 
of the Dominions. This is the view in South Afiica.* 

It is clear, however, that a Dominion Court, without 
adopting any such revolutionary view of the legal effect 
of section 4, and merely by treating the section as no more 
than a rule of construction, can go to great lengths in 
refusing to apply, as part of the law of a Dominion, an 
Act of the United Kingdom Parliament which does not 
comply with the requirements of section 4, and in re- 
fusing to regard such an Act as impliedly repealing that 
section. 

Doubts of the legal effectiveness and permanence of 
section 4 as a rule of construction appear to have 
prompted the Parliament of the Union of South Africa 
to devise an additional rule of construction to govern 
the extension to the Union of Acts passed by the United 
Kingdom Parliament. The Status of the Union Act, 
19345 declaring that ‘the Parliament of the Union’ 

» Ndlwaaa v. Hdfineyr, [1937] A.D. 229, at 237. 
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shall be ‘the sovereign legislative power in and over the 
Union’, goes on to enact: 

No Act of the Parliament of the United Kingdom and 
Northern Ireland passed after the eleventh day of Decem- 
ber, 1931, shall extend, or be deemed to extend, to the Union 
as part of the law of the Union, imless extended thereto by 
an Act of the Parliament of the Union.* 

The intention of this provision is that no Act of the 
United, Kingdom Parliament, whether or not it is de- 
clared to be passed with the request and consent of the 
Union of South Africa, shall be accepted in the Courts 
of South Africa as part of the law of South Africa, unless 
and imtil it is declared by the Union Parliament* to 
extend to South Africa as part of the law of South Africa. 
It is designed to meet all legal contingencies envisaged 
under section 4.* 

4 

The first step that was taken to nullify the l^al 
inequalities of status which existed as a result of the re- 
lations of the United Kingdom and Dominion Parlia- 
ments, was, then, to attempt to make the exercise of 
the acknowledged legislative supremacy of the United 
Kingdom Parliament over the Dominions conditional 
upon the request and consent of the Dominions. But a 
further legal inequality still remained since Dominion 

* s. 2. Dec. II, 1931, was the date upon which the Statute of West- 
minster recd^vcd the royal assent. For Act, see Appendix III. 

* It will be noted that the consent of the Parliament of the Union, as 
well as of the Government of the Union, thus becomes necessaiy, if a 
United Kingdom Act is to extend to the Union. The position is thus 
made to approximate closely to that envis^ed in the case of the Com- 
monwealth of Australia by s. 9 (3) of the Statute of Westminster. 

^ A fuller discussion is undertaken in Chapter X, below* 
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legislatures still possessed no general power to repeal or 
amend any past or future Act of the United Kingdom 
Parliament extending to a Dominion as part of the law 
of that Dominion. The doctrine of repugnancy as ex- 
pressed in the Colonial Laws Validity Act subordinated 
Dominion legislation to legislation by the United King- 
dom Parliament and rendered it void and inoperative 
to the extent of its repugnancy. The Conference of 1 930, 
acting upon the recommendations of the Conference of 
1929, addressed itself therefore to the task of attempting 
to give Dominion legislatures a supremacy over United 
Kingdom Acts in so far as such Acts formed part of the 
law of the Dominion. Its recommendations* are carried 
out in section 2 of the Statute. 

First of all, it is enacted in section 2, subsection (i), 
that ‘The Colonial Laws Validity Act, 1865, shall not 
apply to any law made after the commencement of this 
Act by the Parliament of a Dominion’ . In this way it was 
intended that no Dominion Act passed after December 
1 1, 1931, should be rendered void and inoperative upon 
the groimd of repugnancy to an Act of the United King- 
dom Parliament extending to a Dominion by express 
words or necessary intendment, whether that United 
Kingdom Act had been passed before or after December 
II, 1931. This removed one criterion of repugnancy, 
viz. rq)ugnancy to an Act of the United Kingdom 
Parliament extending to a Dominion by express words 
or necessary intendment. But it might have been argued 
that the removal of this criterion of repugnancy brought 
back into force, or at any rate did not explicitly deny, 
the old and vague common-law criteria of repugnancy 
which the' Colonial Laws V alidity Act had been expressly 

' Cmd. 3717, p. 19. 
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passed to clarify. It was therefore considered wise^ to 
enact section 2, subsection (2) in these words : 

No law and no provision of any law made after the com- 
mencement of this Act by the Parliament of a Dominion 
shall be void or inoperative on the ground that it is re- 
pugnant to the law of England, or to the provisions of any 
existing or future Act of Parliament of the United Elingdom, 
or to any order, rule or regulation made under any such 
Act, . . 

In these two provisions as so far disclosed it was in- 
tended that a Dominion legislature should be free to 
make laws upon all those matters within its competence 
before the passing of the Statute, and that the repugnance 
of these laws to United Kingdom legislation touching the 
same matters and extending to the Dominions, should 
not render Dominion laws void and inoperative. But 
section 2, subsection (2), went on to say: 

. . . and the powers of the Parliament of a Dominion shall 
include the power to repeal or amend any such Act, order, 
rule or regulation in so far as the same is part of the law of 
the Dominion. 

There was room for argument upon the meaning of 
this additional clause and upon the total effect of the 
powers conferred in section 2. On the one hand it might 
be said, in the words which Mr. Justice Owen Dixon has 
used, that the latter portion of section 2 (2) must be read 
as "no more than explanatory and epexegetical^ of what 
has gone before in section 2. 

^ 0.jD.X. Report, para. 51. 

* It is to be noted that the section, does not give retrospective validity 
to Dominion legislation passed before the enactment of the Statute and 
repugnant to the provisions of an Imperial Act extending to the Do- 
minion. The freedom from the fetter of the Colonial Lam Validity Act 
extends only to Dominion laws *made after the coTmnencement of this Acf m 
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It does not necessarily 'mean that the Parliaments of the 
Dominions shall have an independent power of repealing or 
amending Imperial statutes operating in the Dominion 
simply because they are Imperial statutes. It would be 
more natural to regard it as doing no more than removing 
from the legislative power of the Dominion the restriction 
on its exercise which the existence of an Imperial statute 
might impose. So regarded it would not enlarge the ambit 
of the powers of a Dominion Parliament. It would leave 
them no more and no less extensive than it found them'. 
But it would increase the strength of the power operating 
within the same limits so that all the law relating to the 
subject matter of the power, including provisions of Im- 
perial statute, would be liable to amendment by the exercise 
of the power.* 

On this view of section 2, the area of Dominion legisla- 
tive competence is the same after the passing of the 
Statute as it was before; but within that area the restric- 
tion arising from repugnance to an Act of the United 
Kingdom Parliament is removed. Thus it could be 
argued that by the Irish Free State Constitution Act, the 
Oireachtas, before the passing of the Statute of West- 
minster, was confined in the area of its legislative power 
to making laws and to amending the Constitution itself 
within the terms of the Scheduled Treaty.^ Laws trans- 
gressing this area were void, because repugnant to this 
United Kingdom Act. WitWn this area, moreover, the 
Oireachtas was restricted in the racercise of its legislative 
power by the fact that in the matter of, say, merchant 
shipping legislation, it was unable to make effective laws 
repugnant to the Merchant Shipping Act, 1894. What 
is the new position, after the passing of the Statute of 
Westminster? 

* Loc. €it,y p. loi. 


* See p. 121 above. 
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On the view stated above in the words of Mr. Justice 
Owen Dixon, sdl that section 2 of the Statute does is to 
make it possible for the Oireachtas to legislate upon, say, 
merchant shipping in a manner repugnant to the Mer- 
chant Shipping Act, 1894, and to repeal or amend that 
Act, or any other Act of the United Kingdom Parliament 
which regulates a class of subject-matter falling within 
the ambit of the powers of the Oireachtas before the 
passing of the Statute. It confers no power upon the 
Oireachtas, however, to amend the Irish Free State 
Constitution Act in such a way as to extend the area of 
its legislative powers beyond the terms of the Scheduled 
Treaty.^ 

On the other hand, section 2 might beinterpreted more 
liberally. It might be argued that the power conferred 
upon a Dominion Parliament was the power to amend 
or repeal any Act of the United Kingdom Parliament 
whatsoever, in so far as that Act was part of the law of 
the Dominion. This view appears, on one line of argu- 
ment, to be the more tenable. The O.D.L. Conference 
evidently considered that the enactment of section 2 in 
the form which they recommended would lead to ‘the 
acquisition by the Parliaments of the Dominions of 
full legislative powers’,* and that these powers would 
extend to the amendment and repeal by the Dominion 
Parliaments of their Constitution Acte. This would 
have meant in the Dominions of Canada and Australia, 
at any rate, that the federal parliaments of these Do- 
minions had acquired an increase in the area of thdar 
powers as laid down in the Constitutions and would 

* This argiiment was advanced by Mr. Wilfrid Greene (as he then was) 
in Moore v. the Att,-Gen.for the Irish Free State, See The Times newspaper, 
Dec. 4, 1934. O.D.L, Report, para. 57. 
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thus upset the entire federal structure. The acquisition 
of these full powers was not desired by these federal 
Dominions, nor did New Zealand desire to receive 
increased powers for the amendment of its Constitution 
Act. Accordingly the O.D.L. Conference recommended 
the insertion in the Statute of clauses providing that 
nothing in the Statute should be deemed to confer any 
power to repeal or alter the Constitution Acts of Canada, 
Australia, and New Zealand otherwise than in accord- 
ance with the law and constitutional usage and practice 
ffvisting before the passing of the Statute; and providing 
further that nothing in the Statute shotdd be deemed to 
authorize the Parliaments of the Dominion of Canada 
and the Commonwealth of Australia to make laws on 
any matter at that time within the authority of the 
Provinces of Canada or the States of Australia, as the 
case may be, not being a matter within the authority of 
the Parliaments or Governments of the Dominion or of 
the Commonwealth respectively.* Provisions to this 
effect were subsequently enacted in the Statute, with 
certain modifications consequent upon the extension of 
section 2 to the Provinces of Canada.* The assumption 
appears to have been, therefore, that in the absence of 
these express provisions to the contrary, the powers 
conferred by section 2 would have authorized the 
Parliaments of these Dominions to repeal any Imperial 
Act whatever in so far as it was part of the law of the 
Dominion, and thus would have extended the area of 
their powers laid down in their Constitutions. 

On the whole, the above view of section 2 seems the 
more tenable. It is submitted that the exceptions made 
for the Constitution Acts of Canada, Australia, and 

* O.D,L, Report, paras. 6a-6. * ss. 7, 8, 9. See below, cc. vii-ix. 
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New Zealand in the Statute confirm this view. But 
there has been no judicial decision on this point. The 
judgment of the Judicial Committee in Moore's Case 
where it was decided that the Free State legislature had 
power, as a result of the passing of the Statute of West- 
minster, to amend or repeal the Irish Free State Con- 
stitution Act, to any degree it thought fit, did not deal 
directly with this point.* 

It is interesting to notice, in conclusion, that, whatever 
the extent of the powers conferred on Dominion Parlia- 
ments by section 2 of the Statute, that power may be 
exercised by them to repeal or amend an Act of the 
United Kingdom Parliament passed after the commence- 
ment of the Statute and it includes therefore Acts passed 
in accordance with section 4 of the Statute. This insures 
a great degree of practical equality between Dominion 
and United Kingdom Parliaments. 

Is there any power to amend the Statute itself ? The 
words ‘existing or future Act of Parliament’ in s. 2 (2) 
seem to exclude the Statute from the amending power 
of a Dominion Parliament. ,But the unrestricted repeal 
of the Colonial Laws Validity Act in s. 2 (i) seems to 
justify the view that in this sub-section at any rate a 
power to amend the Statute is conceded. 

5 

The intention of the Statute so fer was to ensure first, 
that legislation by the United Kingdom Parlisunent for 
a Dominion should occur only at such times and in such 
terms as a Dominion requested and consented to, and 
secondly, that where legislation by the Urrited Kingdom 

’ ^ [1935] A,G. 484 at p. 498. The wordijc^ was ambiguous, and the 
question of area was not explicitly considered* See below, c. xi. 
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ParUament had occurred or might occuTj the Dominion 
Parliament should have power to amend or repeal any 
such Act. Each of these two intentions had been realized 
in terms which left it open to doubt whether the United 
Kingdom Parliament had in strict law surrendered or 
the Dominion Parliament in strict law acquired the 
fullest powers necessary for the realization of equality of 
status between the United Kingdom and the Dominions. 
So long as the theory of the sovereignty of the United 
Kingdom Parliament was accepted, for so long might 
that Parliament legislate for the Dominions, and repeal 
section 4 pro tanto. So long as there was doubt whether 
the Dominion Parliaments had acquired powers under 
section 2 of the Statute extending the area of their legis- 
lative competence, for so long was there doubt whether 
they were authorized to legislate for all those spheres 
which formerly had been regulated by the United 
Kingdom Parliament. It was one thing to exclude the 
United Kingdom Parliament, by law or convention, 
from legislating upon certain matters of interest to a 
Dominion; it was quite another, at least upon the re- 
strictive interpretation of section 2, to claim that the 
Domioion Parliament had powers to regulate those 
matters. And in the cases of those Dominions which had 
expressly excluded their Constitution Acts from the 
operation of the Statute — ^Australia, Canada, and New 
Zealand — ^the same restrictions in respect of the area 
over which Dominion legislative competence extended 
remained, and the same doubts of the precise limits of 
that area remained. The question of the lack of power 
to legislate with extra-territorial effect, for example, was 
not solved beyond all reasonable doubt by the enact- 
ment of sections 2 and 4 of the Statute, as modified by 
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the exceptions in the cases of AustraEa, Canady, and 
New Zealand in sections 7, 8, and 9. In so far as that 
restriction was imposed by the terms of the Constitution 
Act, to that extent it was not more easily removed after 
the passing of the Statute by those three Dominions than 
before; and upon a restricted interpretation of section 2 
the same could be said of South Africa and the Irish Free 
State. 

The Conference of 1930, acting upon the recom- 
mendations of the Conference of 1929, advised a specific 
enactment in the Statute to deal with the question of 
extra-territoriality. The Statute accordingly provides 
in section 3 : 

It is hereby declared and enacted that the Parliament of 
a Dominion has full power to make laws having extra- 
territorial operation.* 

The wording adopted here is interesting. The Im- 
perial Conference of 1926, in referring the question of 
the territorial limitation on Dominion legislation to the 
proposed expert committee, asked them to consider: 

(ii) (a) The present position as to the competence of 
Dominion Parliaments to give their legislation extra- 
territorial operation. 

( 4 ) The practicability and most convenient method of 
giving effect to the principle that each Dominion Parlia- 
ment should have power to give extra-territorial operation 
to its legislation in all cases where such operation is ancillary 
to provision for the peace, order, and good government of 
the Dominion.^ 

* It was ai^ed for the appellants in Croft v. Dtaipfyy [i933] A.G 156, 
that this section was retrospective in effect. The Judidal Committee 
decided the case on other grounds and found it unnecessary therefore to 
pronotincc upon the point. * Cmd. 2768, p. 18. 
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When the 1929 Conference came to consider the 
matter, it seemed to them that any limitation upon 
the grant of extra-territorial power to a Dominion by 
reference either to a class of persons (e.g. the citizens of 
the Dominion) or to laws ‘ancillary to provision for the 
peace, order and good government of the Dominion’ 
would be unwise. The first limitation they regzirded as 
undesirable in principle; the second as likely to intro- 
duce further confusion and possible unintentional limi- 
tation.* They therefore recommended a full grant of 
power,* remarking at the same time that the customary 
extra-temtorial immunities, enjoyed by the forces of one 
government in the territory of another, ought to be 
provided for.* Their recommendation was adopted by 
the Imperial Conference of 1930, while the method of 
securing the customary immunities for the forces was 
discussed.'* The principle of reciprocal legislation has 
been accepted, and legislation in substantially identical 
terms has been passed in the Union of South Afinca, in 
the United Kingdom, and in Canada!* 

There was considerable criticism of this wide grant of 
extra-territorial power,® but, in the opinion of the writer, 
most of it was based upon a misconception of what extra- 

* O.D.£. Reporty paras. 41 and 42. 

* para, 43. 3 /iu/.,para.44. ^ Gmd. 3717, p. 26. 

* The need for similar legislation in Australia, New Zealand, and 
Newfoundland does not arise unless and until they exercise their power, 
already referred to, of adopting the relevant section of the Statute of 
Westminster. 

^ See, e.g., debate in Committee in the House of Commons on the 
Clause, 260 H.C.Deb., 5 s., 245-79, notably speeches of Sir Gerald Hurst 
and Mr. Magoribanks. An explanation and defence of the clause was 
made by the Solicitor-General (ibid. 260-6) and by Mr. Amery (ibid. 

In the Australian Parliament, Mr. Latham criticized the word- 
ing of the clause as too wide, but thought it would work. Australian 
Cornmonwealth Parliamentofy Debates^ vol. 131, p. 4063. 
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teixitorial powers are. These powers are possessed and 
exercised by most modem States. Extra-territorial 
legislation simply means legislation which attaches 
significance for courts within the jurisdiction to facts and 
events occurring outside the jiarisdiction. This does not 
imply that one State can pass laws for another State 
or that several systems of law will be in operation regu- 
lating a particiilar sphere within any given State. It is 
true that the law governing activities in which extra- 
territorial powers are exercised may be different in dif- 
ferent States and not uniform as is the case when one 
State legislates for a group of States. But the lack of 
unif ormity does not necessarily result in gross injustice 
to and unfair discrimination against the citizens of other 
States. In the case of the British Commonwealth^ it was 
not intended by the grant of extra-territorial power in 
the Statute of W^estminster that New Zealand laws, for 
example, having extra-territorial operation should form 
part of the law of Austrjilia and be enforceable there, 
whether the matters arose in Australia or elsewhere. 
The puq)ose of the clause was that the extra-territorial 
laws of a Dominion should be valid in its own courts. 
To construe the Statute as giving to each member of the 
Commonwealth power to make laws extending to all the 
other members without thdr consent seems hardly 
reasonable when one reflects that the chief object of the 
Statute was to restrict this very power in the case of one 
particular member, the United Kingdom. The exercise 
of ettra-territorial power by any State and its grant to 
the Dominions simply means, in the words used by the 
Solicitor-General in defending the clause in the House 
of Commons, 

that each nation has the capacity to l^jslate outside the 
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three-miles limit of its own territory, in respect of its own 
subjects, in such a way as to make them amenable to the 
law, as administered in its own courts, when they come 
within its jurisdiction.* 

The only answer to those who fear the consequences 
of this grant of power to the Dominions is simply dbusus 
ran tollit usum. As the Prime Minister of Canada said : 

I am not one of those who does not realize that the 
exercise of that power is fraught with very many possi- 
bilities of danger, but the fact that the possibility exists 
does not militate against the conferring of that power . . . 
we must trust the common sense and good judgement of 
our own parliament not to exercise that power in such a 
way as will cause either irritation or difficulty to others or 
evil consequences to ourselves.* 

The extent and the implications of this wide grant of 
legal powers to the Dominion parliaments which the 
Statute confers in general terms in sections 2 and 3, is 
well illustrated when one considers the sphere of mer- 
chant shipping legislation, which was a matter which 
received special attention from the Conference of 1929. 
As a result of the powers conferred by section 2 it is clear 
that the Dominions to which the section applies have 
power to repeal in whole or in part the merchant ship- 
ping legislation which, up to 191 1, the United Kingdom 
Parliament passed to regulate shipping throughout the 
Empire. As a result of the powers conferred by sections 
2 and 3 the Dominions to which the sections apply may 
replace Imperial legislation with legislation of their own, 
or, without repealing Imperial legislation, may pass 
laws dealing with matters already regulated by Imperial 

* 260 H,C> Deb.) 5 s., 263. 

* Canadian Debates {House of Commons)) vol. iii, 1931, p. 3195. 
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Acts, and these Dominion laws will no longer be void on 
the groimd of repugnancy, and they will have extra- 
territorial effect. The new position is, therefore, in the 
words of the 0.jD.L. Report^ that: 

each Dominion will, amongst its other powers, have full and 
complete legislative authority over all ships while within its 
territorial waters or engaged in its coasting trade; and also 
over its own registered ships both intra-territorially and 
extra-territorially. Such extra-territorial legislation will, 
of course, operate subject to local laws while the ship is 
within another'jurisdiction.^ 

From this it followed that the Dominions had power 
to repeal those provisions of the Imperial Acts to which 
reference was made in a previous chapter — sections 735 
and 736 of the Merchant Shipping Act, 1894, and sec- 
tions 4 and 7 of the Colonial Courts of Admiralty Act, 
1890 — ^which greatly limited the powers of a Dominion 
parliament to repeal or amend Imperial legislation 
on merchant shipping. The precise powers of the 
Dominion and Imperial parliaments on this matter and 
the procedure required for amendment had been a topic 
of considerable controversy,^ and in order to make the 
new powers of the Dominions imder the Statute quite 
clear and to remove any existing doubts, the 1929 Con- 
ference recommended the insertion in the Statute of a 
clause expressly declaring the position in this particular 
matter. 3 The Conference of 1930 accepted this recom- 
mendation and sections 5 and 6 of the Statute, therefore, 
provide as follows : 

5, Without prejudice to the generality of the foregoing 
provisions of this Act, sections 735 and 736 of the Merchant 

» O.Z),£. Report, para. 93. Ibid,, paras. 83-90; no-14. 

3 Ibid,, para. 123. 
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Shipping Act, 1894, shall be construed as though reference 
therein to the Legislature of a British possession did not 
include reference to the Parliament of a Dominion. 

6. Without prejudice to the generality of the foregoing 
provisions of this Act, section fom of the Colonial Courts of 
Admir alty Act, 1890 (which requires certain laws to be 
reserved for the signification of His Majesty’s pleasure or to 
contain a suspending clause), and so much of section seven 
of that Act as requires the approval of His Majesty in 
Council to any rules of Court for regulating the practice 
and procedure of a Colonial Court of Admiralty, shall 
cease to have effect in any Dominion as from the com- 
mencement of this Act. 


6 

It will be noticed that whereas the Conference o£ 1930 
attempted to reconcile the legal sovereignty of the 
United Kingdom Parliament with equality of Dominion 
Status not merely by the enactment of a rule of strict law 
in section 4 of the Statute, but also by the adoption of a 
constitutional convention in terms substantially iden- 
tical with section 4 and by the declaration and affirma- 
tion of this constitutional convention by the United 
Kingdom Parliament in paragraph 3 of the Preamble 
to the Statute, on the other hand the Conference at- 
tempted to increase the powers of Dominion Parlia- 
ments merely by the enactment of rules of strict law in 
sections 2, 3, 5, and 6. No constitutional conventions in 
substantially identical terms with these sections were 
adopted by the Conference of 1930 or declared and 
affirmed by the United Kingdom Parliament in the 
Preamble to the Statute. The reason is apparent. The 
United Kingdom Parliament clearly possessed power to 
increase the legal competence of the Dominion Parlia- 
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ments; that legal power coiild not be increased by any 
other method than by the enactment of rules of strict 
law. The declaration of a constitutional convention in 
the same terms as sections 2, 3, 5, and 6 pf the Statute 
would have made no alteration either in the legal or in 
the constitutional position. With section 4 it was other- 
wise. That section did not attempt to remove legal in- 
equality; it merely recognized it and provided for it. 
The declaration of the constitutional convention and 
the acceptance of that convention by the United King- 
dom Parliament was a constitutional safeguard of 
greater value than the legal safeguard of section 4. 
Indeied, on the accepted theory of the legal supremacy 
of the United Kingdom Parliament, a constitutional 
rule in the form of a convention was the only effective 
constitutional rule. 

But while it is true that the increases in the powers of 
Dominion Parliaments, which the Conference of 1930 
proposed and which sections 2, 3, 5, and 6 of the Statute 
authorize, were carried into effect solely by an alteration 
in the rules of strict law, it is necessary to emphasize that 
the exercise of these increased powers is made subject to 
certain constitutional conventions. The Dominions are 
required to exercise these ‘fiill legislative powers’ which 
the passing of the Statute was intended to confer upon 
them, in accordance with the same two constitutional 
conventions as bind the United Kingdom Parliament 
in the exercise of its power to l^islate for any part of the 
Empire other than the Dominions. 

First of all, that is to say, the Dominion Parliaments 
are bound by the constitutional convention agreed upon 
in 1926 that: 

the appropriate procedure with re^ird to projected legisla- 
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tion in one of the self-governing parts of the Empire which 
may affect the interests of other self-governing parts is 
previous consultation between His Majesty’s Ministers in 
die several parts concerned. 

In strict law, then, a Dominion may legislate upon a 
matter, such as trade regulation, merchant shipping or 
nationality, which obviously affects the interests of the 
United Kingdom or of some other Dominion, without 
submitting itself in any way to the control of those other 
affected members of the Commonwealth. But by con- 
stitutional convention the Dominion Parliaments are 
boxmd, as is also the United Kingdom Parliament, not 
to pass such legislation unless the Governments con- 
cerned have engaged in prior consultation. In matters 
of common interest, therefore, legislation should result 
from consultation, and if possible, be carried out upon an 
agreed basis. The Conference of 1930 carried the ma tter 
further. 

There are — they said — a number of subjects in which 
uniformity has hitherto been secured through the medium 
of Acts of the Parliament of the United Kingdom of general 
application. Where uniformity is desirable on the ground of 
common concern or practical convenience we thinly that 
this end should in the future be sought by mpang of con- 
current or reciprocal action based upon agreement.* 

In particular they addressed themselves to two subjects 
— nationality and merchjmt shipping. In respect of 
nationality they agreed that: 

no member of the Commonwealth either could or would 
conteinplate seeking to confer on any person a status to be 
operative throughout the Commonwealth save in pursuance 
of legislation based upon common agreement. . . .* 

' Adopting O.D.L. Report, para. 80. * Hid., para. 78. 
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In respect of merchant shipping the 1930 Conference 
went into more detail. Merchant shipping indeed not 
only illustrates the very wide powers which the Statute 
confers on Dominion Parliaments; it also indicates how 
these wide powers may be best used to further the com- 
mon interests of all members of the Commonwealth and 
provides an answer to those critics who have already 
prophesied a chaos of jurisdictions and a conflict of 
powers. For the Conference of 1929, after outlining the 
existing position in regard to merchant shipping legisla- 
tion throughout the Empire,* and the new position which 
would be created by the passage of the proposed Statute,® 
recommended the framing of an agreement between the 
members of the British Commonwealth to regulate 
certain matters of common interest and importance 
which they enumerated in a general way in their Report 
and concerning which they offered certain general 
recommendations.^ A draft of an agreement covering 
these points was drawn up in the United Kingdom in 
1930 and circulated to the Dominions. It was discussed 
at the Imperial Conference of 1930, and, after certain 
alterations had been made, was approved.'* Upon the 
passing of the Statute of Westminster it came into force 
throughout the Commonwealth,® and in merchant 
shipping, at least, we have uniformity by voluntary 
agreement taking the place of uniformity imposed by 

* O.D.L. Report^ paras. 83-90. * Ibid.^ paras. 91-4, 

3 Ibid.y paras. 95-109. 

Cmd. 3717, p. 25. The draft agreement as approved, appears in 
the Annex to Section VI (pp. 32-7). 

* The agreement is dated Dec. 10, 1931. An amendment to the Statute 
of Westminster Bill to make the signature of the agreement a conditiem 
of clause 5 of the Statute’s coming into operadon, was negatived in the 
House of Commons. 260 H,C. Dtb, 5 s., 285-90. 
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a single, overruling parliament upon subordinate legis- 
latures* 

Indeed, in summing up one’s view of the significance 
for the future of the British Commonwealth of the wide 
extension of powers which the Statute of Westminster 
confers upon Dominion Parliaments, it is hardly possible 
to do better than to adopt the words of the 1929 Con- 
ference in regard to merchant shipping : 

The ground is thus cleared for co-operation amongst the 
members of the British Commonwealth of Nations on an 
equal basis in those matters in which practical considera- 
tions call for concerted action* * . . But this concerted action 
must from its nature result from voluntary agreements by 
the members of the Commonwealth; it should be confined 
to matters in which concerted action is necessary or desir- 
able in the common interest; it should be suflScicntly 
clastic to permit of alterations being made from time to 
time as experience is gained; and it must not prevent local 
matters being dealt with in accordance with local con- 
ditions.* 

That is the general rule. But there is a particular con- 
vention also regulating the exercise by the Dominion 
Parliaments of their extended legislative powers imder 
sections 2, 3, 5, and 6 of the Statute, They also, like the 
United Kingdom Parliament, are bound by the consti- 
tutional convention adopted in 1930 and declared and 
aflSrmed by the United Kingdom Parliament in para- 
graph 2 of the Preamble to the Statute, that : 

any alteration in the law touching the Succession to the 
Throne or the Royal Style and Titles shall hereafter require 
the assent as well of the Parliaments of all the Dominions as 
of the Parliament of the United Kingdom. 

* Report^ paras. 94-5. 
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The wording of this convention makes it clear, indeed, 
that it is intended to supplement and regulate the powers 
conferred on the Dominion Parliaments by section 2 of 
the Statute. For it is so phrased that it envisages the 
power of any Dominion Parliament to legislate for the 
Succession to the Throne and the Royal Style and 
Titles, and it goes on to say that that power ought to be 
exercised with the assent, not only of the Parliaments 
of all the Dominions but also of die Parliament of the 
United Kingdom. 

It is well to stress that the scope of this convention 
is limited. It requires the consents of the Parliaments 
of all the ■ members of the Commonwealth only for 
alterations in the laws touching the succession to the 
Throne or the Royal Style and Titles. These are two 
specific and relatively restricted topics. They are not 
coterminous wi A, for example, the concept of ‘common 
allegiance to the Crown’, though they may form an 
element in it. They do not include, I would submit, the 
topic of regency, nor should it be lightiy assumed that 
they have any necessary connexion with the topic of 
secession from the Commonwealth. Regency and seces- 
sion may well be topics which must be included in the 
concept of common alle^ance to the Crown; they are 
matters of common concern to all the members of the 
Commonwealth, and are therefiare matters, legislation 
upon which by any member of the Commonwealth 
should be preceded by consultation with other mem- 
bers.^ But they are not matters upon which the consent 
of the Parliaments of other members is required. 


* Such consultsLtioii was undertaken by the United Kingdom, 
example, before it introduced' legislation uptm r^^ency in 1937 



VII 

THE STATUTE AND THE LEGAL STATUS 
OF CANADA 


I 

T he powers which the Statute of Westminster con- 
ferred upon the ParKaments of the Dominions were 
stated in the last chapter at their possible maximum. 
But, as has already been hinted, the Dominions were not 
unanimous in desiring an extension of the powers of their 
legislatures to this possible maximum. No sooner had 
legal inequalities been removed by sections 2-6 of the 
Statute than qualifications began to be inserted in order 
to safeguard or to exclude certain classes of subject- 
matter from the operation of these sections of the Statute 
in so far as certain of the Dominions were concerned. 
Thus Dominion Status, after the passing of the Statute of 
Westminster, as before, though its predominant charac- 
teristic is conventional equality of status, contains legal 
ingredients which are different and are unequal from one 
Dominion to another. Apart firom this common ingre- 
dient of conventional equality, the recipe differs in each 
case to a greater or less degree. Dominion Status to-day, 
it should be emphasized, means equality of conventional 
status, but it does not necessarily mean equality of legal 
status or identity in the legal rules which define that 
status for each Dominion. 

It is proposed, therefore, to examine the legal status of 
each of the Dominions in order to discover what change 
has been eflfected in that status as a result of the passing 
of the Statute of Westminster, and in particular, to what 
extent the Statute has brought about legal equality of 
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status as between each of the Dominions and the United 
Kingdom. The main object of the inqiiiry is, it will be 
realized, rather restricted. No attempt will be made to 
expoimd in detail the consequences which flow from the 
passing of the Statute for the constitutional structures of 
each Dominion, though it is realized that these conse- 
quences are as important as, in many cases, they are 
unexpected and paradoxical. Such a study, however, 
requires a knowledge of the constitutional law of each of 
the Dominions which the present writer does not possess. 
He confines himself, therefore, to the narrower inquiry, 
upon which attention has been concentrated heretofore 
in this book, viz. the extent to which the passing of the 
Statute removed or made possible the removal of those 
legal inequalities of status which formed part of the 
concept of Dominion Status as it existed before 1931. 
A start may be made with the legal status of the Domi- 
nion of Canada.* 


2 

The ftmdamental fact in the case of the Dominion of 
Canada was that it was a federation. The powers and 
functions of the federal and provincial parliaments and 
governments were demarcated and their existing distri- 
bution was guaranteed by an act of the United Kingdom 
Parliament, the British North America Act, 1867. This 
Act was xmalterable in essentials by the federal or provin- 
cial legislatures in Canada; it was completely alterable 
by the United Kingdom Parliament only. From rSfly 

* The new status of Canada has been clearly expounded by Dr. M, 
Ollivier in VAvemr constiUiHormel du Canada (i935)> ^ Canada^ pqj& 
souoerain? (1935), and Le Statut de Westminster (1933)3 all published by 
Levesque, Montreal. See also W. P. M. Kennedy, in Constitutional 
Lawy Nos. vi and vii. 

4303 


Aa 



178 TEIE STATUTE AND THE 

to 1930 inclusive, it had been amended seven times by 
that Parliament. No clear rules regulated the procedure 
by which amendments of the British North America 
Act, desired by the provincial or federal parliaments in 
Canada, should be transmitted to and executed by the 
United Kingdom Parliament. There was a convention 
that no amendment should be made by the United 
Kingdom Parliament otherwise than at the request and 
with the consent of the federal government of Canada. 
Beyond this it was diflScult to say that the rules which 
existed amounted to anything more than usages.* There 
appeared* to be a usage that a request to the United King- 
dom Parliament to amend the Act from the Dominion 
Government alone, without action of any sort by the 
Dominion Parliament, would not be adequate. Actually, 
in psissing the first two of the seven amendments, viz. the 
British North America Act, 1871, and the Parliament of 
Canada Act, 1875, the United Kingdom Parliament 
acted on the request of the Dominion Government alone, 
without the passing of addresses by both Houses of the 
Dominion Parliament; but in both these cases action had 
already been taken by the Dominion Parliament which 
showed that it approved of the proposed amendment. In 
passing the remaining five amendments, viz. the British 
North America Acts of 1886, 1907, 1915, 1916, and 1930, 
the United Kingdom Parliament acted upon addresses 
from both Houses of the Dominion Parliament. 

• This distinction between usage and convention has been described 
in Chapter I, pp.'io-ia, above. 

* The discussion which follows is based upon the evidence of Dr. O. D'. 
Skelton, Under-Secretary of State for External ASairs in the Dominion 
<rf Canada, given before the Special Committee of the Canadian House 
of Commons on the British North America Act, which was set up in 
*935* {Procctdings and Evidence and Report, pp. 
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But there was not only the question whether amend- 
ments should require the request and consent of the 
Dominion Parliament as well as of the Dominion 
Government. There was the further and more im- 
portant question whether amendments should require 
the request and consent of all or of a majority of the pro- 
vincial parliaments and/or governments. The usage 
here was that in six out of the seven amendments, action 
was taken by the United Kingdom Parliament as a 
result of requests from the Dominion Government or 
Parliament Without consulting or seeking the consent of 
the provinces generally. The amendments of 1871, 1886, 
and 1915 affected either all or some of the provinces, 
but none of them was consulted. The amendment of 
1930 affected certain provinces and these alone were 
consulted and their consent obtained. The Dominion 
Government and Parliament evidently did not consider 
themselves bound by a convention to consult all the pro- 
vinces or to obtain their consent. And the one case, that 
of 1907, where consultation of all occurred and consent 
of aU was sought does not support a usage or convention 
of imanimous consent, for die province primarily con- 
cerned, British Columbia, didnot consentto the proposed 
amendment, which nevertheless was requested by the 
Dominion Parliament and passed by the United King- 
dom Parliament. The example of 1907 ‘while indicating 
some measure of British adherence ... to the view that 
provincial consent was necessary, left the question of 
d^ee undetermined and imcertain — ^as to how many 
provinces were to consent’.* And finally, it should be 

* Dr. O. D. Skdton, ioc. «t., p. 38. Professor Kennedy and Professor 
F. R. Scott concurred with Dr. Skelton that no conventum of jawincial 
consent had be«i established by the seven amendntents. SeKProaaSngs 



i8o 'THE STATUTE AND THE 

emphasized that the seven amendments which had been 
made up to 1931 ‘include no major alteration of the 
distribution of federal and provincial powers and do not 
touch, in that sense, the heart of the matter. They throw 
no certain light on the attitude the United Kingdom 
parliament would take on a request from the Dominion 
parliament for a change in powers if opposed by, say, 
three or five provinces.’* It is clear then that the most 
important safeguard which the provinces of Canada had 
before 1931 that their powers under the British North 
America Act would not be altered in opposition to what 
they considered their rights and interests, was that the 
Act was alterable by the United Kingdom Parliament 
alone, and that aJthough the United Kingdom Parlia- 
ment was boimd by convention not to alter the Act 
except with the request and consent of the Dominion 
Government and (usujJly) Parliament, it was not bound 
by convention to alter the Act if and when the Dominion 
Government and Parliament requested it to do so. It 
is dear, too, that the whole process of constitutional 
amendment in Canada was vague and ill-defined, anfj 
that it was only because no fundamental alteration in 
the federzd system had been attempted that this process 
had not proved unsatisfactory or even unworkable. 

The .consequences of an unqualified application . of 
section 2 of the Statute of Westminster to the Dominion 
Pairliament of Canada may now be indicated. On the 
liberal interpretation of the afiirmative portion of sec- 
tion 2 (2), the Dominion Parliament would have been 


onrf Emdence and Report, p. 70 and p. 80, respectively. It may be men- • 
tkm^ here that for the eighth amendment, in 1940, the consent of all the 
provinces was sought and obtained. 

' Dr. O. D. Skelton, foe. cit., p. 38. 
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empowered to amend any United Kingdom Act what- 
soever, in so far as it was part of the law of the Domimon. 
In consequence it would be able to amend the British 
North America Act, 1867, and the seven subsequent 
amending acts, as it thought fit, altering the federal 
structure as therein defined, without reference to the 
wishes of the federated provinces, the powers and status 
of which could be reduced to those of the provinces 
of South A&ica, or indeed abolished altogether. The 
guarantee which the provinces had previously enjoyed 
fi-om the fact that the United Kingdom Parliament 
alone could alter the British North America Act would 
be destroyed j thereafter the Do mini on Parliament would 
share that power in strict law with the United I^g- 
dom Parliament, and by convention would exercise it 
alone. 

Further, on this view of section 2 (2), the Dominion 
Parliament could invade the provincial sphere not only 
by a direct amendment of the Act of 1867 and subse- 
quent amending Acts, but also, on the asumption that 
‘the law of the Dominion’ included the law of the Pro- 
vinces, by an amendment or repeal of any other United 
Kingdom Acts, such as the Judicial Committee Acts, 
1833 and 1844, which formed part of the law of the 

Provinces. _ 

It has been mentioned already that the words ot 
section 2 (2) may not require so wide an interpretation. 
All that it did, it might be submitted, was to empciwer a 
Dominion Parliament to repeal or amend any Act to 
which a Dominion law, passed on a subject withm the 
area of its powers trader its Constitution, was repugn^t. 
In the case of Canada, no law of the Dominion Pa^a- 
ment wotdd be within this area if it invaded the Pro- 



i82 the statute and THE 

vincial sphere, for section 91 of the Act of 1867 em- 
powered the Dominion Parliament ‘to make laws for 
the peace, order, and good government of Canada in 
relation to all matters not coming within the classes of 
subjects by this Act assigned exclusively to the Legis- 
latures of the Provinces’. At the same time it is probable 
that, even on this view of the effect of section 2 (2), the 
Dominion Parliament would have acquired some power 
to amend the Act of 1867, provided that no encroach- 
ment was made upon the Provincial sphere. The 
authority of the Constitution was involved either way. 

These possible consequences were taken into considera- 
tion by the O.D.L. Conference of 1929. It was resilized 
that the question of alternative methods of amending 
the British North America Act was a matter for future 
consideration by the appropriate Canadian authorities, 
and that, pending some agreed change in the process, 
the exis ti n g system should remsiin unaltered by the 
Statute of Westminster. It was thought necessary also 
to make an express declaration that the passing of the 
Statute in no way incresised the area of the powers 
possessed by the Dominion Parliament in such a way as 
to authorize that Peurliament ‘to make laws on any 
matter at present within the authority of the Provinces, 
not being a matter within the authority of the Domi- 
nion’.* 

Similar restrictions were considered necessary in the 
case of Australia, and in addition the Dominion of New 
Zealand expressed a wish to make no alteration in the 
status quo in so far as the amendment of its Constitution 
Act was concerned. The O.D.L. Conference proposed, 
therefore, that the position of the Constitutions of Canada 

* O.D.L. Report^ para. 63. 
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and of these other two Dominions should be saf^uardcd 
by the insertion of a clause in the Statute in the following 
terms: 

(1) Nothing in this Act shall be deemed to confer 
any power to repeal or alter the Constitution Acts of the 
Dominion of Canada, the Commonwealth of Australia, 
and the Dominion of New Zealand, otherwise than in 
accordance with the law and constitutional usage and 
practice heretofore existing. 

(2) Nothing in this Act shall be deemed to authorize the 
Parliaments of the Dominion of Canada and the Common- 
wealth of Australia to make laws on any matter at present 
within the authority of the Provinces of Canada or the 
States of Australia, as the case may be, not being a matter 
within the authority of the Parliaments or Governments of 
the Dominion of Canada and of the Commonwealth of 
Australia respectively.^ 

The Report of the O.D.L. Conference was unani- 
mously approved by the Canadian House of Commons 
in May 1930, after some criticism by members of the 
Conservative Party, then in opposition. At the General 
Election of July 1930, the Conservative Party, under the 
leadership of Mr. R. B. Bennett, was returned to power. ^ 
Before Mr. Bennett left for the Imperial Conference of 
1930 he received from the Premier of Ontario, Mr. 
Howard Ferguson, also a Conservative, a memorandum 
in which the terms of the proposed Statute were severely 
examined. In particular the two clauses quoted above 

* Reporfj para. 66, 

* The following statement of the course of events is based upon Mr. 
Bennett’s survey of the negotiations in his speech, introducing the reso- 
lution requesting the passing the Statute, in the Canadian House of 
Commons in 1931. (See Canadian Debates {House of Commons)^ vol. iii, 

mh pp- 3191 ff-) 
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were criticized as vague and inconclusive, and it was 
asserted ‘that no restatement of the procedure for amend- 
ing thte Constitution of Canada can be accepted by the 
Province of Ontario that does not fully and franldy 
acknowledge the right of all the Provinces to be consulted 
and to become parties to the decision arrived at*. Quebec 
and all the other Provinces proved to be in agreement 
with these views. In consequence it was necessary for the 
Canadian delegation at the Imperial Conference of 1930 
to ask that, in effect, the whole question of the repeal of 
the Colonial Laws Validity Act, in its application to 
Canada, should be left in suspense until the views of the 
Provinces on the matter could be obtained. The refer- 
ence to the Dominion of Canada and to the Provinces of 
Canada was therefore deleted from the proposed clause, 
and it appeeired in the Schedule drawn up by the Con- 
ference with a specific reference to Australia and New 
Zealand only. It was stated that ‘a section dealing exclu- 
sively with the Canadian position will be inserted after 
the representations of the Provinces have received con- 
sideration’.* At the same time the Conference deemed 
it advisable to place on record 

that the sections of the Statute relating to the Colonial Laws 
Validity Act should be so drafted as not to extend to 
Canada unless the Statute was enacted in response to 
such requests as are appropriate to an amendment of the 
British North America Act. It also seemed desirable to 
place on record the view that the sections should not sub- 
sequently be extended to Canada except by an Act of the 
Parliament of the United Kingdom enacted in response to 
such requests as are appropriate to an amendment of the 
British North America Act.* 


’ Cmd. 3717, p. 20. 


* Cmd. 3717, pp. 17-18. 
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A Conference of Federal and Provincial Govenunents 
was held in Canada in April 1931. It appears that the 
provincial governments had two main demands to Tnalf<» 
First of all they wished to have the wording of the section 
proposed by the Conference of 1929 revised so as to Tnalf<* 
quite certain that the passing of the Statute would not 
alter the method by which the British North Am er ica 
Act was amended. In the second place they wished to 
have the fetter imposed by the Colonial Laws Validity 
Act upon provincial legislation removed. In other words 
they wished the provisions which came to be enacted as 
section 2 of the Statute to apply to the provincial legisla- 
tures as well as to the Dominion legislature. Agreement 
upon these two questions was unanimously obtained at 
the Conference and appropriate clauses were drawn up. 
These were adopted by the Senate and House of Com- 
mons in June 1931, and, as a result of an address from 
both these Houses, were included, in the identical form 
in which they were proposed, in section 7 of the Statute. 

The extension to the provincial legislatures of CanaH;^ 
of the powers granted to the legislatures of the Dominion 
by section 2 of the Statute was carried out in sub-section 2 
of section 7* The sub-section enacted : ‘The provisions of 
section 2 of this Act shall extend to laws made by any of 
the Provinces of Canada and to the powers of the legisla- 
tures of such Provinces.’ This is the most startling inno- 
vation inserted in the terms of the Statute between the 
drawing up of the Schedule by the Imperial Conference 
of 1930 and the enactment of the Statute in 1931. The 
proposal had not been discussed at the Conferences of 
1926, 1929, and 1930. The Provinces had not been 
represented at these Conferences, any more than had the 
States of Australia. But it is probably not true to say tliat 

4303 B |j 
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the extension of the terms of section 2 to the Canadian 
Provinces at the last minute, so to speak, was imauthor- 
ized by the Conference of 1930. For it had been agreed 
by that Conference that ‘the Statute should contain such 
further provisions as to its application to any particular 
Dominion as are requested by that Dominion’.* As the 
demand of the Canadisin Provinces was accepted by the 
Dominion Parliament and Government, and the enact- 
ment of a provision in the terms of section 7 (2) was re- 
quested and consented to by the Dominion Parliament, 
the United Kingdom Government wais evidently bound 
to ask Parliament to pass such a provision. On the same 
argument it would seem that had the Parliament of the 
Commonwealth of Australia made a similar request on 
behalf of the States of Australia, as a result of an ^ree- 
ment between the States and the Commonwealth, the 
United Kingdom Government would have been obliged 
by the resolution of the Conference of 1930, to ask 
Parliament to extend the powers of section 2 to the 
States of Australia. In fact no such request was made. 
In consequence of section 7 (2) of the Statute the legisla- 
tures of the Provinces of Canada came to occupy, there- 
fore, a different status in their relation with the United 
Kingdom Parliament from that enjoyed by the legisla- 
tures of the States of Australia. 

The fetter imposed by the Colonial Laws Validity Act 
upon the Parliament of Canada had thus been removed 
by section 2 of the Statute, and the same fetter imposed 
upon the legislatures of the Provinces of Canada had 
been removed by section 7 (2) of the Statute. On the 
liberal interpretation of the powers which section 2 con- 
ferred, it followed that Dominion and provincial legis- 
‘ Cmd. 3717, p. 19. 
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latures were empowered to repeal or amend any existing 
or future Act of the United Kingdom Parliament in so far 
as it formed part of the law of Canada, and in particular 
they were empowered to amend or repeal die British 
North America Act. It was necessary therefore to safe- 
guard that Act, not only against the exercise of these 
increased powers by the Parliament of Canada, but also 
against their exercise by the provincial legislatures of 
rianada. This was carried out in subsection (i) of 
section 7. The terms of the subsection were much more 
rigid and much more sweeping than those suggested 
by the O.D.L. Conference of 1929. The subsection 
enacted: 

Nothing in this Act shall be deemed to apply to the 
repeal, amendment or alteration of the British' North 
America Acts, 1867 to 1930, or any order, rule or regula- 
tion made thereunder. 

Two points deserve notice. First of all, instead of the 
vaguer reference to the Constitution Act of the Dominion 
of Canada, proposed by the O.D.L. Conference, thae 
was a specific and inclusive reference to the British North 
America Acts, 1867 to 1930. Not only was the original 
Act of 1867 etcluded from the operation of the Statute 
but also .certain subsequent amending Acts. At the same 
ttmt^ it is worth mentioning that the sub-section was not 
as comprehensive as it might have been, for, as thus 
worded, it did not exclude firom the operation of the 
Statute dther all the amending Acts up to and including 
the Act of 1930, or any amending Act subsequent to the 
Act of 1930. The expression ‘British North America 
Acts, 1867 to 1930*, is a statutory expressiori which has 
been defined in certain of these amending Acts up 
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to and including the British North America Act, 1930. 
But the expression as so defined does not include either 
the Parliament of Canada Act, 1875 or the British 
North America Act, 1907.’' The expre&sion covers, there- 
fore. the British North America Acts of 1867, 1871, 1886, 
1915, 1916, and 1930. The point is one to which atten- 
tion does not appear to have been directed at the time 
the subsection was fiiamed and enacted, and it seems to 
deserve mention in order that the precise significance of 
the expression ‘British North America Acts, 1867 to 
1930’, should be appreciated.® 

The second point which deserves notice is that the sub- 
section expressly excluded the British North America 
Acts, 1867 to 1930, firom the operation of the entire Sta- 
tute, that is to say from its operative sections and firom its 
Preamble. The repeal, amendment, or alteration of these 
Acts will be carried out by the United Kingdom Parlia- 
ment. Such legislation, in order to extend to Canada, is 
not required to contain a declaration that it has been 
passed at the request and with the consent of Canada, for 
section 4 of the Statute is not applicable. On the other 
hand, although the terms of the Preamble do not apply to 
the enactment of such legislation, the two constitutional 
conventions contained in paragraphs 2 and 3 of the 

» See British North America Act, 1915, s. 3 where it is enacted 
that this Act of 1915 and the Acts of 1867, 1871, and 1886 may be cited 
sn the British Nor& America Acts, 1867-1913; also Acts of 1916 and 
t93«>-. 

* Since the passing of the Statute, there has been enacted the British 
North America Axn, 1940, which places unemployed insurance under 
the exclusive control of the Dominion Parliament. This Act is not safe- 
guarded by section 7 ( i) of the Statute and it seems therefore that it may 
be repealed by the Dominion Parliament. At the same time it appears to 
be safeguarded against repeal by the Provinces by section 7 (3) of the 
Statute. The same is true of the BJ'TA. Acts of 1943 and 1946. 
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Preamble are binding upon the United Kingdom 
Government, quite irrespective of their declaration and 
aflSrmation in the Preamble. 

For, as has been ^pointed out in the previous chapter, 
these two constitutionai conventions owe their existence 
and their obligatory force to the fact that they were 
declared and accepted by the Conference of 1930, in 
adopting therecommendations of theConferenceof 1929. 
By constitutional convention then, the United Kingdom 
Government is obliged not to ask Parliament to pass a 
law altering the British North America Acts, 1867 to 
1930, otherwise than at the request and with the consent 
of the Dominion of Canada, and, should such law alter 
also the Succession to the Throne or the Royal Style 
and Titles, it would require the assent also of the 
Pzirliaments of Canada and of all the other Dominions. 

The position thus was that the problem of the proper 
method of amending the Canadian Constitution re- 
mained, as the O.D.L. Report ‘for future considera- 
tion by the appropriate Canadian authorities’. That 
consideration has been carried on by the appropriate 
authorities since 1931, but although there is complete 
agreement that the present procedure is unsatisfactory, 
there is little agreement upon an alternative method. By 
convention it is clear that no amendment will be made by 
the United Kingdom Parliament except with the request 
and cqnsent of the Dominion. But it is not so dear 
that the United Kingdom Parliament will inevitably 
and automatically make any and every amendment 
which is requested and consented to by the Dominion.^ 

* Two exceptiom may be noted. Tlic United Kii^dom Government 
is oH^ed, by the ccmventkms accepted at the Gonferci«:c ci 1930, to ask 
Parliament to remove proviskms in the North America Act, 1867, 
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And, in so far as the relation of Dominion and Provinces 
is concerned in the process of requesting and con- 
senting to amendments, it is clear that no convention 
of provincial consultation and consent has been estab- 
lished. There are usages, but there is little more. Pro- 
fessor Kennedy has maintained that ‘the very dominion- 
provincial conference of 1931 in relation to the Statute 
of Westminster negatives on the one hand the claim 
that in this matter the provinces have no status while 
on the other hand it establishes unanimous consent as 
necessary’.^ This seems to go too far. It may be that the 
conference of 1931 and subsequent conferences between 
Dominion and Provincial Governments will lead to 
the establishment of a convention of consultation and 
unanimous consent in respect of fundamental altera- 
tions, at any rate, in the Act of 1867. But so far these 
conferences are instances, not precedents; they have 
created a usage of consultation, not a convention of 
consultation or of imanimous consent. 

But it was not considered enough merely to remove the 
British North America Acts, 1867 to 1930, from the 
operation of the Statute of Westminster. To do this 
ensured that neither the Dominion Parliament nor the 
provincial legislatures might exercise their increased 
powers under the Statute in such a way as to amend, 
alter, or repeal these Acts. But section 7 (i) did not 
exclude the remaining possibility that the affirmative 
portion of section 2 (2) had brought within the ambit 
of the powers of Dominion and provincial l^islatures 


{Koviding for reservation and disallowance, if so requested by the Do- 
minion. Note that the Solicitor-General in dealing with the Bill of 1940 
appeared to think that it must be passed automatically. 362 H.C, Deb. 

1 Ess<ffs in Constitutional Law, p. 147. 
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the power to repeal or amend any Acts of the United 
Kingdom Parliament other than the British North 
America Acts, 1867-1930, in so far as such Acts were 
part of the law of the Dominion. In this way Dominion 
and Provincial legislatures might be able in particular 
to invade the spheres of the Provinces and the Dominion 
respectively, by repealing or amending such Acts in so 
far as they regulated matters within the spheres of the 
Provinces and the Dominion respectively. It was con- 
sidered necessary therefore to enact subsection (3) to 
section 7 of the Statute in these terms: 

The powers conferred by this Act upon the Parliament of 
Canada or upon the legislatures of die Provinces shall be 
restricted to the enactment of laws in relation to matters 
within the competence of the Parliament of Canada or of 
any of the legislatures of the Provinces respectively. 

The subsection was in much the same terms as that 
originally proposed by the O.D.L. Conference, but it 
had required amendment as a result of the extension of 
section 2 to the Provinces of Canada. Not only was it 
necessary now to protect the provincial sphere from 
encroachment by the Dominion Parliament; it was 
necessary also to protect the Dominion sphere from 
encroachment by the provincial legislatures. 

3 

To what extait did the Statute of Westminster remove 
those legal inequalities of status to which the Dominion 
of Canada was sulyect before the passing of the Statute? 

Take first the legal inequality of status which arose 
from the existence of a legal power in the Parliament of 
the United ELingdom to legislate for the Dominion of 



192 THE STATUTE AND THE 

Canada. Before the passing of the Statute this legal 
inequality had been nullified by the establishment of a 
convention that the United Kingdom Parliament should 
not exercise this power in respect of the Dominion other- 
wise than at the request and with the consait of the 
Dominion. This convention had been declared at the. 
Imperial Conferences of igsfi and 1930. But the legal 
inequality, though nullified, was not abolished. What 
was the effect of the Statute? In the first place, in para- 
graph 3 of the Preamble, it declared and aflSrmed 
this convention. This strengthened the convention, 
but it had no legal effect. Next, in virtue of section 4 
of the Statute, no Act of the United Kingdom Parlia- 
ment passed after the commencement of the Statute, 
should ectend or be deemed to extend to the Domi- 
nion of Canada as part of the law of the Dominion, 
unless it was expressly declared in that Act that the 
Dominion of Canada had requested and consented to it. 
Section 4, as has been seen, did not attempt to remove 
the legal inequality. It was no more than a rule of con- 
struction. Moreover, in virtue of section 7 (i) of the 
Statute, nothing in section 4 shall be deemed to apply 
to laws passed by the United Kingdom Parliament for 
the repeal, amendment, or alteration of the British 
North America Acts, 1867 to 1930, or of any order, rule, 
or regulation made thereunder. The new rule of con- 
struction, therefore, did not apply in this sphere. The 
old rule, declared in the Coloni^ Laws Validity Act, 
still obtained. On the other hand, as has been men- 
tioned, the convention of request and consent, recog- 
nized at the 1930 Imperial Conference, does apply.* 

' The B.N.A. Acts, 1940, 1943, and 1946, though passed at the request 
and \vith the consent of Canada, contain no declaration of it in terms. 
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Take next the fact that, by the Colonial Laws Validity 
Act, laws passed by the Parliament of the Dominion 
which were repugnant to any provisions of an Act of the 
United Kingdom Parliament extending to the Dominion 
by express words or necessary intendment, or to any 
order or regulation made under the authority of such 
Act, were, to the extent of such repugnancy, void and 
inoperative. Section 2 of the Statute removed this legal 
inequality, subject to the provisos, first,' that the in- 
creased powers of the Parliament of the Dominion shall 
not be deemed to apply to the repeal, amendment, or 
alteration of the British North America Acts, 1867 to 
1930, or any order, rule, or regulation made thereunder; 
and second,* that the powers conferred by the Statute 
on the Parliament of Canada shall be restricted to the 
enactment of laws in relation to matters within the 
competence of the Parliament of Canada. The area of 
l^isladve competence enjoyed by the Doininion Parlia- 
ment was not extended; but within that area the I^al 
inequality imposed by the Colonial Laws Validity Act 
was removed- 

Consida: next the legal inequality of status which was 
held to arise fi'om the fact that the Parliament of the 
Dominion of Canada lacked power, to some ill-defined 
extent, to make laws with extra-territorial eflfect. Sec- 
tion 3 of the Statute removed this inequality, though 
here again it is necessary to state that any increased 
powers whidi the Parliament of the Dominion obtained 
as a result of this section were subject to the two provisos 
stated above.* In virtue of the powers conferred by 

^ In virtue of s- 7 (1) of the Statute. 

* In virtue of s. 7 (3) of the Statute. 

® See British Coittn^ia Eiictrk Rfy, €0. v. 5 ^ 7 * 
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section 3 of the Statute, the Parliament of the Dominion 
passed the Extra-territorial Act in 1933* providing that 
every act then in force and enacted before the passing 
of the Statute, which in terms or by necessary or reason- 
able implication was intended, as to the whole or any 
part thereof, to have extra-territorial operation, should 
be construed as if at the date of its enactment the 
Parliament of Canada then had full power to make laws 
having extra-territorial operation, as provided by the 
Statute of Westminster. This Act was ;^assed to ensure 
that doubts of the kind which had arisen in the case of 
Croft V. Dmphy^ should not arise in the future. In that 
case, decided in 1933, the Judicial Committee had to 
consider whether or not certain Canadian legislation 
passed before the commencement of the Statute of 
Westminster had extra-territorial efiect. It was argued 
in support of this proposition that section 3 of the Statute 
was retrospective in effect. Their Lordships decided 
that the legislation in question did possess extra-terri- 
torial effect, but they based their judgment on the 
terms of the British North America Act, and did not 
find it necessary therefore to decide whether or not 
section 3 of the Statute was retrospective in effect.® It 
is clear, however, that whether or not section 3 is retro- 
spective in effect, it gives a power to the Dominion 
Parliament which may be used with retrospective effect. 

Consider next the inequalities which arose firom the 
existence of the powers of disallowance and reservation. 
The power of the Sovereign to disallow legislation by the 
Dominion Parliament was found in section 56 of the 
British Noith America Act, 1867. Before the passing of 

• Cap. 39 of 1932-3. * [1933] A,.C. 156. 

^ Lord Macmillan, [1933] A.C. 156 at p. 167. 
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the Statute that power had been nullified by the declara- 
tion of a constitutional convention in 1930,* but it had 
not been abolished. Nor had the Dominion Parliament 
power to abolish it. At the same time it had been agreed 
in 1 930 that, if so requested by the Dominion, the Govern- 
ment of the United Kingdom would ask Parliament to 
pass the legislation necessary to abolish the legal power. 
What effect had the Statute? It made no alteration in 
the legal position, for the increased powers which it 
conferred on the Parliament of Canada did not extend 
to an alteration of the British North America Act, 1867. 
Nor did it alter the conventional position, for the terms 
of the Preamble similarly did not extend to the altera- 
tion of the British North America Act, 1867. The l^al 
power of disallowance remained, therefore, as strong 
after the passing of the Statute as it was before. The 
position was governed by convention alone. By conven- 
tion the power could not be exercised ; and by convention 
the United Kingdom Government would ask Parliament 
to abolish the power, if the Dominion so requested. To 
this it must be added that, when the power of dis- 
allowance was abolished, Canada coxdd t^e advantage 
of the alternative arrangement in respect of Dominion 
securities made possible by the Colonial Stock Act, 1934.® 
The power of reservation, in so far as it was provided 
for in sections 55 and 57 of the British North America 
Act, 1867, may next be considered. Before the passiz^ of 
the Statute the inequalities of the power in all its forms 
in respect of the Dominion of Canada had been nullified 
by convention, finally confirmed in 1930,® but it had 

^ Adqpdng para. 23 oi 0 ,D,L, Report, 

* See Qoapter V above, 128-9. 

^ Adopting para. 32 o£ OJ>,L. R/^ort^ 
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not been legally abolished. The Dominion Parliament 
lacked the power to abolish it, but the United King- 
dom Government had agreed to ask Parliament to 
pass legislation to that end, if so requested by the 
Dominion.* The Statute made no alteration in either 
the legal or the conventional position, for nothing 
in the Statute applied to the alteration of the British 
North America Act, 1867. The exercise and continued 
existence of the power was governed therefore by con- 
vention, and by convention equality had replaced ine- 
quality. 

On the other hand, in so far as the Dominion of 
Canada was subject to the power of reservation, or 
similar restrictions, by virtue of provisions in the Colonial 
Courts of Admiralty Act, 1890, and the Merchant Ship- 
ping Act, 1894, the Statute did make an alteration in the 
legal position. Sections 5 and 6 of the Statute abolished 
these legal inequalities in so far as the Dominion was 
concerned, though this abolition was subject to the pro- 
viso that the increased powers of the Dominion Parlia- 
ment should not extend to the repeal, amendment, 
and alteration of the British North America Acts, 1867 
to 1930, or to the making of laws on matters outside the 
competence of the Dominion Parliament.* In pursuance 
of the powers conferred by sections 2, 5, and 6 of the 
Statute, the Dominion Parliament has passed legislation 
dealing with courts of admiralty in the Dominion,* 
and with merchant shipping,'* repealing and replacing 

* 0 ,DX, Report, para. 36. 

* By virtue of section 7 (i) and (3) of the Statute. 

^ The Admiralty Act, 1934, cap. 31 of 1934, came into opera* 
tion on March i, 1935. 

^ The Canada Shipping Act, 1934, cap. 44 of 1934, which came into 
operation on August i, 1936. 
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and, to some extent, re-enacting United Kingdom 
l^islation. 

It is necessary to mention two additional rules which 
were to regulate the exercise by the Parliament of 
Canada of the powers it acquired at the passing of the 
Statute of Westminster. In the first place there was 
the gaieral rule, agreed upon in 1926, in virtue of 
which the appropriate procedure in regard to projected 
legislation by the Parliament of Canada which might 
afifect the interests of other self-governing pairts of the 
Empire, was that previous consultation should takeplace 
between His Majesty’s Government in Canada and His 
Majesty’s Governments in the other aflFected self-govam- 
ing parts.* This convention boimd the Dominion of 
Canada, the other Dominions, and the United Kingdom. 
The Statute made no alteration in the pcsition, for it 
contained no affirmation of the convaition, and no 
translation of its terms into strict law. 

In the second place there were the conventional rules 
agreed upon in 1930, and approved by the Parliament 
of Canada,® in virtue of which any alteration by the 
Parliament of Canada in the law touching the Succession 
to the Throne or the Royal Style and Titles should there- 
after require the assent of the Parliaments of all the other 
Dominions and of the Parliament of the United King- 
dom ; while any such alteration by the Parliament of any 
other Dominion or of the United Kingdom should 
reqxiire the assent of the Parliament of Canada, along 
with that of the Parliaments of the remaining Members 
* Cmd. 276$, pp. 17-18. 

^ In passing the Axidress requesting tlKi enactcnent of the Statute; for 
the ru^ wore cxmtained in the Pieaznbte to the Statute^ and these parts 
the Preamble were ai^Mroved by the Docoinion Pa ritainent * The same 
is true of the Parliaments of all the other IX>minions> 
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of the Commonwealth. Moreover, in the case of action 
by the Parliament of the United Kingdom, there was 
the further rule that if such legislation was intended to 
apply to the Dominion of Canada as part of the law 
of that Dominion, it was faecessary to obtain not only 
the assent of the Parliament of Canada and of the Parlia- 
ments of all the other Dominions, but also the request 
and consent of the Dominion of Canada. The passing of 
the Statute alfected these rules, in so far as their applica- 
tion to Canada was concerned, in two ways. In the first 
place it affirmed the rules, reciting them in paragraphs 
2 and 3 of the Preamble. In the second place it sup- 
plemented the conventional rules by a rule of construc- 
tion, in terms of strict law. For section 4 enacted that 
no law thereafter passed by the United Kingdom Parlia- 
ment — ^and this includes laws altering the Succession 
to the Throne and the Royal Style and Titles — should 
extend to the Dominion of Canada as part of the law 
of the Dominion, unless it was declared in that Act that 
the Dominion had requested and consented to it. The 
passing of the Statute thus added an element of strict 
law to the conventional rules governing the enactment 
by the. United Kingdom Parliament of laws, extending 
to Canada, altering the Succession to the Throne or the 
Royal Style and Titles. 

There remained the legal inequality which arose firom 
the existence of the appeal to the Judicial Committee by 
special leave. The Statute did not expressly deal with 
this subject. But it removed the two fetters which in 
Nadan v. tiie King had been held to prevent the abolition 
of the appeal in criminal cases by the Parliament of 
Canada, viz. the ground of repugnancy ecpressed in the 
Colonial Laws Validity Act, and the groimd of lack of 
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extra-territorial power. On the other hand, although 
these two fetters had been removed by sections 2 and 3 
of the Statute respectively, it had been expressly stated 
in section 7 (3) of the Statute that these increased powers 
were restricted to the enactment by the Parliament of 
Canada of laws in relation to matters within the com- 
petence of that Parliament. It was necessary, therefore, 
to decide if the abolition of appeals, in criminal cases, 
by special leave to the Judicial Committee was a matter 
within the competence of the Parliament of Canada, 
a question which had not been directly considered in 
Madan v. the King. The point was decided in British Coal 
Corporation v. the King in 1935.* It was held that the 
Parliament of Canada did possess power under the terms 
of the British North America Act, 1867, to regulate and 
abolish such appeals, and accordingly, in the absence 
of the two fetters referred to above, a provision of a 
Canadian Act of 1933,* purporting to abolish the appeal 
in criminal cases, was valid. Thus in consequence of the 
powers conferred by the Statute, the Parliament of 
Csinada was enabled to abolish ibis legal inequality, 
and it did so in respect of appeals in criminal cases. 

The powers of the Parliament of Canada in relation 
to appeals in civil cases were considered in 1947 when 
the Judicial Committee,® upholding a majority decision 
of the Supreme Court of Canada,^ declared valid a Bill® 

* [1935] A.C. 500. See p. 95 above. * Cap. 53 rf 1932-3, s. 17. 

* Attomey-GeneriU for OtUario v. Attomef-Ctnexcifor Canada, [1947I A.C. 

Re Privy Council Appeals, [1940] S.C.R. 49. 

* The Bill, No. 9 of 1939, received a first readii^ in 1939 and was 
refenred thereafter to the Supreme Court. Leave w af^jeal ftom tte 
Supreme Court’s deosion was granted by tihe Judicial C ommi ttee in 
1940, but it was agreed between the parties to postpone die hearing of 
the appeal until after the war. 
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abolishing appeals whether in dvil or criminal cases, 
not only from the Supreme Court of the Dominion but 
also from the superior courts of the Provinces. The Bill’s 
validity was based on section loi of the British North 
America Act, which empowered the Parliament ‘to 
provide for the constitution, maintenance, and organiza- 
tion of a general court of appeal for Canada’, ‘notwith- 
standing anything in this Act*. It was true that section 
92 ( 14) gave to the Provinces exclusive control over ‘the 
administration of justice in the province’ and that Lord 
Sankey had said in the British Coal Corporation Case that 
‘a most essential pzirt of the administration of justice 
consists of the system of appeals’. But the grant of 
power in section 101 was made ‘notwithstanding any- 
thing in this Act’, and it must be held to prevail over 
section 92 (14) if there was any conflict between them. 
Sections 2 and 3 of the Statute of Westminster had 
removed any obstacle which arose from imperial legisla- 
tion or from lack of power to legislate with extra- 
territorial effect. It remained only to decide, there- 
fore, whether the powers granted in section loi were 
wide enough to entitle the Dominion Parliament not 
only to deal with the prerogative but to deal with it in 
such a way that its exercise in relation to the Provinces 
as well as to the Dominion might be restricted. In other 
words, it was necessary to show that section loi con- 
ferred a power on the Dominion Parliament to make 
recourse to the general court of appeal not only final 
but also exclusive. In the opinion of the Judicial Com- 
mittee such a power had in fact been conferred. 
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THE STATUTE AND THE LEGAL STATUS . 
OF AUSTRALIA 

i 

O IMILAR problems were encountered in the applica- 
O tion of the Statute to Australia* to those which had 
arisen in the case of Canada. Here again there was a 
federal system of government, with the diflFerence that 
whereas in Canada the residual powers rested with 
the federal parliament and government, in Australia 
the residual powers rested with the parliaments and 
governments of the States. The latter were much more 
powerful units in the federal system than were the 
Canadian Provinces, and their complete autonomy 
within their own sphere as against the federal parliament 
was more rigidly guaranteed and safeguarded. The 
States retained dkect relations with His Majesty and His 
Majesty’s Government in the United Kingdom through 
their Governors, who were appointed by His Majesty, 
on the advice of the United Kingdom Government, 
though usually in consultation with the State Govern- 
ment concerned. No such independent relations existed 
between the Provinces of Canzida and Eds Majesty or 
the United Kingdom Grovemment, for the provincial 

* The writer is indebted, for his exposition in this chapter, to an article 
by Professor K. H. Bailey, in The Aus&raUan Law Jotxnmly vol. v (1931-^), 
at pp. 362 and 398, and to the same author’s learned Opinum upon the 
application of the Statute to the States of Australia. This Opimm is the 
most authoritative study of the Statute in relation to any one Dominion 
yet printed. It was printed by the Government Printer, Melbourne, 
X935, but, unfortunately, it was not ^aced on sale, nor is it available 
in libraries outside Australia. 

Dd 
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lieutenarit-Gtovemors were appointed by the Governor- 
General of Canada on the advice of the Dominion 
Government. Similarly, the powers to reserve Bills or to 
disallow acts passed by the State legislatures in Australia, 
were under the control of the United Kingdom Govern- 
ment, whereas the same powers in Canada were under 
the control of the Dominion Government. To the 
student of political institutions, the Australian system 
comes nearer to the perfect type of federation than does 
the Canadian. And it is not surprising that the safe- 
guards inserted in the Statute of Westminster, in order 
to mamtain the Australian federal system unimpaired 
after the passing of the Statute, should be even more 
elaborate and rigid than in the case of Canada. 

The first precaution which it was thought necessary to 
insert in the case of Australia, as also of Canada, was 
directed against the possible consequences of the in- 
creased powers proposed to be conferred upon the federal 
Parliament by section 2 of the Statute. On a liberal 
interpretation of &e aflirmative part of section 2 (2) 
the Commonwealth Parliament would have been em- 
powered to repeal or amend any Act of the United King- 
dom Parliament in so far as it was part of the law of the 
Commonwealth. Now the Constitution of the Common- 
wealth was contained in an Act of the United Kingdom 
Parliament, the Commonwealth of Australia Constitu- 
tion Act, 1900. The first eight sections ofthat Act, which 
establish the federal Commonwealth, were alterable 
by the United Kingdom Parliament alone. Section 9 
contained the Constitution in 128 sections. This Con- 
stitution also was alterable, of course, by the United 
Kingdom Parliament, butin addition a power of amend- 
ment was conferred in section 128 upon the Parliament 
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of the Commonwealth and the Electorate acting to- 
gether according to a prescribed manner and form. The 
chief characteristic of that prescribed manner and form 
was that great care was taken to ensure that no change 
in the Constitution should receive the royal assent unless 
in a majority of the States a majority of the electors 
voting approved the proposed law, and unless a majority 
of all the electors voting also approved the proposed 
law. Moreover, it was provided tihat 

no alteration diminishing the proportionate representation 
of any State in either House of the Parliament, or the 
minimum number of representatives of a State in the House 
of Representatives, or increasing, diminishing, or other- 
wise altering the limits of the State, or in any manner 
affecting the provisions of thie Constitution in relation 
thereto, shall become law unless the majority of the electors 
voting in that State approve the proposed law. 

But, provided the procedure prescribed in section 128 
was followed, there were no limits imposed upon the 
power of the Parliament and the Electorate to ^ter the 
Constitution, including section 128 itself. The federal 
system itself could be modified or abolished, for example, 
if the procedure in section 128 were followed, sdthough 
such an amendment would appear to contravene the 
provMons of section 3 of the Constitution Act itself* 
The amending process provided in section 128, with its 
saf^uaxds for the rights of the States, could be modified 
or abolished by following the procedure prescribed in 
section 128. But while the constitutional structure of the 
Commonwealth could be completely re-moulded by the 
competent authorities in Australia, the Conunonwealth 

* See Opinicm ciMc. Owen Dixcm, K.G. (as he then was), in R^iort 
of the Cotmmsskm m the Australian CanstHutum, 1929^ Appendix F. 
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itself could not be dissolved, nor could any part of the 
Commonwealth secede from or be ceded by the Com- 
monwealth except through the medium of an Act of the 
United Kingdom Parliament, for the Commonwealth 
had been established in sections i-8 of the Constitution 
Act, and those sections of the Act were alterable only by 
the United Kingdom Parliament. 

The unqualified extension of section 2 of the Statute of 
Westminster to the Commonwealth Parliament would 
have conferred, it was feared, a power on that Parlia- 
ment to amend the Constitution Act and the Constitu- 
tion of the Commonwealth otherwise than in accordance 
with the provisions of section 128. The position was dis- 
cussed at the O.D.L. Conference of 1929, and it was 
decided to recommend the inclusion of a clause in the 
Statute by which the Constitution Act of Australia, as 
also the Constitution Acts of Canada and New Zealand, 
should be safeguarded.* By this clause, which has 
already been quoted on p. 183, it was to be provided, 
inter alia, that nothing in the Statute should be deemed 
to confer any power to repeal or alter the Constitution 
Act of the Commonwealth of Australia, otherwise than 
in accordance with the law and constitutional usage and 
practice theretofore existing. At the Conference of 1930, 
the reference in the clause to the Dominion of Canada, 
as has been mention^, was deleted; the reference to the 
‘Constitution Act’ of the Commonwealth was expanded 
to ‘the Constitution or the Constitution Act’ of the Com- 
monwealth; and the reference to ‘constitutional usage 
and practice’ was deleted.® The clause, as thus amended 
in 1930, was approved by the Commonwealth Paurlia- 

^ O.D,L, Report, para. 66. 

® CJmd. 3717, p. 20. 



LEGAL STATUS OF AUSTRALIA 205 

ment in 193 1 and was enacted as section 8 of the Statute. 
It ran: 

Nothing in this Act shall be deemed to confer any power 
to repeal or alter the Constitution or the Constitution Act of 
the Commonwealth of Australia or the Constitution Act of 
the Dominion of New Zealand otherwise than in accordance 
with the law existing before the commencement of this Act. 

It was considered necessary at the same time in the 
case of Australia, as in the case of Canada, to go further 
in order to ensure that nothing in section 2 of the Statute 
should be deemed to extend the carta of the powers con- 
ferred upon the Parliament of the Commonwealth by 
the Constitution. For section 8 did not exclude the 
remaining possibility that the affirmative part of section 
2 (2) might be deemed to confer upon the Common- 
wealth Parliament a power to repeal or amend United 
Kingdom Acts, other than the Constitution Act, in so 
far as such Acts were part of the law of the Dominion, 
and in particular — on the assumption that ‘the law of 
the Dominion’ included the law of the States as well as 
of the Commonwealth — to invade the sphere of the 
States by repealing or amending United Kingdom Acts’' 
in so far as they formed part of the law of the States. A 
clause had been drawn up by the O.D.L. Conference 
designed to embody this additional safeguard both for 
Canada and for Australia. It, too, has already been 
quoted on p. 183. In 1930, as has been described, the 
reference to Canada in this proposed clause was deleted, 
and a new clause to meet Canadian requirements was 
drawn up by the Dominion and Provincial CJovenimcnts 
in consultation, and was enacted as section 7 (3) of the 

* The Australian States Constitution Act, 1907, and the Merchant 
Shipping Act^ 1894, ^ kind. 
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Statute. The oii^nal clause, with its reference solely 
now to the case of Australia, was amended in a few small 
particulars at the Conference of 1930, eind was recom- 
mended forenactment inthe Statute.* Itwas approved by 
the Commonwealth Parliament in 1931 and was enacted 
in identical terms in section 9 (i) of the Statute. It ran: 

Nothing in this Act shall be deemed to authorize the Par- 
liament of the Commonwealth of Australia to make laws on 
any matter within the authority of the States of Australia, 
not being a matter within the authority of the Parliament or 
Government of the Commonwealth of Australia. 

It was argued that the liberal interpretation of the 
affirmative part of section 3 (s) of the Statute, which 
gave rise, in the case of Canada, to section 7(1) and (3), 
and, in the case of Australia to sections 8 and 9 (i), was 
of doubtful validity. And the case for this view seems 
rather more conclusive in respect of Australia than in 
respect of Canada. All that section s (s) did, it could 
be said, was to empower the Commonwealth Par- 
liament to repeal or amend any United Kingdom Act 
to which a Commonwealth law, otherwise valid, was 
repugnant. A Commonwealth law, in order to be 
‘otherwise valid’, must be inira vires, and to be intra vires 
it must deal with a class of subject-matter falling within 
the area of a list of topics specifically enumerated in the 
Constitution, and of these enumerated powers amend- 
ment of the Constitution Act was not one. The Com- 
monwealth Parliament, therefore, remained confined, 
after the enactment of section 2 (2) as before, within 
the area of its powers enumerated in the Constitution, 
and was unable, in particular, to invade the sphere of 
the States. At the same time it could be held that 

1 Cmd. 3717, p. 90 . The words *at present* were omitted. 
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the provisions of sections 7 (i) and (3), 8, and 9 (i) were 
justified on the ground that they stabiliaed b^ond 
doubt the existing constitutional arrangements of the 
two federal Dominions, and made it dear that the 
Statute made no alteration in this respect. 

It will be seen that the proposals made by the 1929 
Conference to s^^uard the Australian constitutional 
system reedved only very slight modifications at the 
Conference of 1930. There appeared to be nothing 
comparable to the controversy which had arisen in 
Canada as a result of the protests of the Provinces, and 
which had made it necessary for the Canadian ddegates, 
in 1930, to ask in effect that all proposals in respect of 
Canada should be suspended tmdl the Provinces could 
be consulted and their widies met. But this appearance 
of harmony between Commonwealth and States in 
Australia proved to be deceptive. When the proposed 
Statute came before the Commonwealth Parliament in 
July 1931 for approval, the extent of the opp<»ition of 
the States became manifest, and it was found necessary 
to devise still further safeguards to meet thdr anxieties 
and suspidons. The story of the amendments and addi- 
tions to which the proposed dauses were subjected before 
they were submitted to the United Kingdom Govem- 
mait cannot be entered upon in detail here, nor is it 
possible at this date to discover all the foctors which 
were at work in determining the course of events. It 
must suffice to say that in the Commonwealth House of 
Representatives,* in the Senate,* where each State had 

X See> e.g.9 Australim Cmmomcealik ParUammia^ D^aUSy vd. 13X9 1^. 
4o6x‘~82y 4478-93. 

* See, c.g.»SexiatorJolmston’s amendment, 131^ p.45o8» and 

debate, pp. 4509-28- 
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equal representation, and in the Parliaments of certain 
States,* considerable opposition was expressed on behalf 
of some States to the proposed clauses. Largely owing to 
the influence of Mr. Latham, the Deputy-Leader of the 
Opposition in the Commonwealth Parliament, a nd a 
former Attorney-General of the Commonwealth, sub- 
stantial attempts were made to meet the wishes and to 
remove the doubts of the States. A series of amend- 
ments which he moved in July,® and which were sup- 
plemented by a further amendment in October 1931,* 
were adopted by the Parliament, and a set of clauses 
designed to safeguard the rights and powers of the States 
under the Constitution was arrived at and transmitted 
to the Imperial Government for insertion in the Statute. 

The objections which were made by the Australian 
States to the clauses of the proposed Statute after the 
meeting of the Imperial Conference in 1930 were 
directed not so much at the clause which was to become 
section 2, but at the clause which was to become section 4. 
The objections to an unqualified extension of section 2 to 
the Commonwealth Parliament had been met by the 
two safeguarding clauses proposed by the O.D.L. Con- 
ference and adopted, with small amendments, by the 
Conference of 1930. These clauses, as has been said, 
were accepted by the Commonwealth Parliament and 
enacted in the Statute as sections 8 and 9 (i). But 
difficulties were now foreseen in the xmqualified applica- 

* See announcement in Commonwealth Parliament, ^jirtrafi<mQ»wno»- 
maUh Parliamadcay Debates, vol. 13a, p. 1884. 

* Ibid., vol. 131, pp. 4061 IF. 

’ Oct aa, 1931. /WA, vol. 13a, p. 1083. New South Wales, Victoria, 
and Qpeensland accepted the clauses 'as finally drafted, but South 
Australia, Western Australia, and Tasmania were still d^satisfied. 
Ibid., p. 1084. 



LEGAL STATUS OF AUSTRALIA 209 

tion to the Commonwealth Parliament of the proposed 
clause that 

no Act of Parliament of the United Kingdom passed after 
the commencement of this Act shall extend or be deemed to 
extend to a Dominion as part of the law in ibrce in that 
Dominion unless it is expressly declared in that Act that 
that Dominion has requested, and consented to, the enact- 
ment thereof.* 

Three main objections were taken to the proposed dame, 
and three safeguarding amendments were put forward 
to meet these objections. Of these three proposed 
amendments, the first was not primarily directed to the 
saf^uarding of States’ rights, though the remaining two 
were. 

First of all it was objected that the phrase ‘that Domi- 
nion’ was too vague. Did it mean the executive govern- 
ment, the parliament, or the electorate? On the whole 
it looked as if it meant the executive government. The 
Commonwealth Parliament was not prepared to confide 
this d^ee of authority to the executive government 
alone. In 1931 the Commonwealth Government was in 
a minority in the Senate, and it was natural that members 
of the Commonwealth Parliament and representatives 
of the States should feel that the phrase ‘request and 
consent of the Govermnent’ was not necessarily equiva- 
loit, in Australia at any rate, to ‘request and consent of 
the Parliament and Government’ of the Dominion. On 
the motion of Mr. Latham it was agreed, therefore, 

* Cmd* 3717, p. 20. The clause, as here pitjposed, diSercd from 
the oiigiiial recommendatioa of the 0 .i>X. para. 55, by the 

msertion of the wozds, *as part the law in frrce in that Dominion^ 
and it difrered from secdon 4, as finally enacted, fi>r the words *in force* 
were to be deleted, and the word ^ol** substituted. See above, 
pp. 144-6. 

4»» Be 
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that the proposed clause should be amended so as to 
read, ‘that the Parliament and Government of that 
Dominion have requested’. * The other Dominions, as it 
turned out, did not desire a safeguard of this kind.* The 
amendment was inserted in the Statute with reference 
only to Australia. It appejirs as section 9 (3). 

In the second place it was feared that an unqualified 
application of the clause to Australia would make it 
possible for the Commonwealth Parliament and Govern- 
ment to request and consent to the passage of legislation 
by the United Kingdom Parliament, amending or alter- 
ing the Constitution Act or the Constitution of the 
Commonwealth, or regulating matters confided by the 
Constitution to the authority of the States, and thus 
directly or indirectly to modify the division of powers 
between Commonwealth and States otherwise than in 
accordance with section 128. It was thought, evidently, 
that such a request from the Parliament and Govern- 
ment of the Commonwealth would automatically be 
acceded to by the United Kingdom Parliament, and 
tliat the wording of the proposed clause made it im- 
possible for the United Kingdom Parliament to exercise 
any discretion in the matter. There seems little doubt 
that these fears w’ere exaggerated, for neither by para- 
graph 3 of the Preamble nor by the terms of the clause 
was the United Kingdom Parliament obliged to legislate 
for a Dominion whenever requested by the Dominion, 
However, it was decided to meet this possible interpreta- 
tion by an amendment, agreed upon on July 28, 1931, 

* Australian Commonweidth Parliamentary Debates, voL 131, p. 4068. Sec 
alsa Keith, Speeches and Documents on the British Dominions, p. 274. 

* A similar amendment was moved in the House of Commons by Sir 
J- Withers, and, when the attitude of the other Dominions was explained, 
was n^atived. (260 Deb., 5 s., 279.) But see below, p. 325, for 
New Zealand. 
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which was to provide that nothing in the Act should be 
deemed 

to authorize the Parliament or the Government of the 
Ciommonwealth without the concurrence of the Parliament 
and Government of the States concerned, to request or 
consent to the enactment of any Act by the Parliament of 
the United Kingdom on any matter which is within the 
authority of the States of Australia, not being a matter 
within the authority of the Parliament or the Government 
of the Commonwealth of Australia.* 

Actually this amendment did not appear in the Statute. 
The United Kingdom Government held that the pur- 
pose of the amendment was included in a third amend- 
ment proposed by the Commonwealth Parliament in 
October, 1931, with which we are about to deal. This 
view was not accepted by the Commonwealth Govern- 
ment, and it would seem that the United Kingdom 
Government did not clearly appreciate the two distinct 
federal problems involved.* 

The third proposed amendment was put forward to 
meet the objection that the proposed clause, as framed, 
might be held to require the concurrence of the Common- 
wealth Parliament and Government in any request by 
a State of Austrzdia for legislation by the United King- 
dom Parliament in respect of some matter within the 
competence of that State, The States of Australia, un- 
like the Provinces of Cjuiada, were largely responsible 
for the administration of criminal law. For the efficient 
conduct of this administration extra-territorial powers 
were necessary, and, as the State l^islatures in general 
had lacked these powers, the United Kingdom Parlia- 

^ Ausiralian QrnmommetUk FarluanenUuy vol. 131, p. 4490* 

* lind,, vol. 132, p. 1927, 



212 


THE STATUTE AND THE 

ment had passed laws, such as the Fugitive Offenders 
Act and the Jurisdiction in Territorial Waters Act, to 
assist in the regulation of these spheres. In matters 
within the competence of the States, therefore, it might 
conceivably be necessary for the United Kingdom 
Parliament to legislate, if requested to do so by the 
States. It was admitted in the Commonwealth Parlia- 
ment in 1931 that it was difficult to imagine a subject 
upon which United Kingdom legislation for the States 
might prove necessary in the future,* but at the same 
time it was considered wise to propose an amendment 
to make it clear that nothing in section 4 should be held 
to require the request and consent of the Commonwealth 
Parliament and Government to such legislation, other- 
wise than in accordance with constitutional practice 
before the passing of the Statute. An additional amend- 
ment was agreed upon in October 1931, and it appears 
in the Statute eis section 9 (2) in these words: 

Nothing in this Act shall be deemed to require the con- 
currence of the Parliament or Government of the Common- 
wealth of Australia in any law made by the ParUament of 
the United Kingdom with respect to any matter within the 
authority of the States of Australia, not being a matter 
within the authority of the Parliament or Government of the 
Commonwealth of Australia, in any case where it would 
have been in accordance with the constitutional practice 
existing before the commencement of this Act that the 
Parliament of the United Kingdom should make that law 
without such concurrence. 

A difficulty to which the clause may give rise is 
found in the phrase ‘constitutional practice*. Who is to 
judge what is the constitutional practice? It would 

^ Australian Commonwealth ParliamenUiry Debates^ vol. 132, p. 1085. 
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appear that the United Kingdom Parliament must do 
so. But a judgment on this question will involve a de- 
cision whether the matter upon which l^isladon is 
requested is a matter within the excludve authority of 
the States of Australia. A question is raised, in effect, 
of the limits itUer se of the powers of the Commonwealth 
and the States. But by section 74 of the Constitution of 
Australia a decision on this question is solely wi thin the 
jurisdiction of the High Court of Australia. However, 
if United Kdngdom legislation was passed at the request 
of the States and it did infiinge the federal sphere, the 
Commonwealth Parliament could repeal it under the 
powers of section 2 (2) of the Statute, which to this 
extent was unqualified by section 9(1). 

After the Imperial Conference of 1930, therefore, two 
additional amendments explicitly designed to safeguard 
States’ rights were propped by the Australian Com- 
monwealth Parliament, though one only was inserted 
in the Statute. It seems necessary to emphasize that 
each of these two proposed amendments was designed to 
deal with a separate problem. It is true that both 
amendments proceeded upon the assumption that the 
words ‘the law in force in that Dominion’ in the clause 
which was to become section 4 meant, in the case of 
Australia, the law of the States as wdl as the law of the 
Commonwealth, and that the section required, there- 
fore, the request and consent of the Parliament and 
Government of the Commonwealth before any future 
Act of the United Kingdom Parliament could extend 
to Australia either as part of the law of the Common- 
wealth or as part of the law of the States. It is true, too, 
that both proposed amendments referred to legislation 
by the United Kingdom Parliament with respect to 



914 the statute and the 

matters within the exclusive authority of the States. But 
the proposed amendment which was not finally enacted 
in the Statute dealt with a request by the Common- 
wealth for United Kingdom legislation upon exclusively 
State matters, and it proposed that nothing in the 
Statute should be deemed to authorize the Common- 
wealth to make such a request without the concurrence 
of the States concerned. On the other hand, the amend- 
ment which was enacted in the Statute, as section g (2), 
dealt with a request by the States for United Kingdom 
legislation upon exclusively State matters, and proposed 
that nothing in the Statute should be deemed to require 
the concurrence of the Commonwealth in any such 
request, where such concurrence was not required by 
existing constitutional practice. It is probable that the 
first of the two amendments was unnecessary. It assumed 
that the United Kingdom Parliament would give effect 
automatically to any request by the Commonwealth for 
legislation upon exclusively State matters without con- 
sidering the wishes of the States concerned. This 
assumption, it is submitted, cannot be justified. The 
second of the two amendments was probably necessary, 
for the assumption upon which it proceeded, viz. that 
section 4 would require the request and consent of the 
Commonwealth for any future United Kingdom legisla- 
tion which was to extend to Australia :is part of the law 
either of the Commonwealth or of the States, may well 
be Justified. 

But there was another amendment also which owed 
something to the anxieties about States’ rights, but which 
was not directly designed to safeguard these rights. By 
this fourth amendment it was proposed that the Com- 
monwealth Parliament should follow the example of the 
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Dominion of New Zealand,* and retain in its own hands 
the right to decide when, and to what extent, the powers 
conferred by the Statute should extend to the Common- 
wealth. Accordingly clauses were proposed,* and were 
later amalgamated with similar clauses applying to 
New Zealand and Newfoundland, to provide that none 
of the sections 2-6 of the Statute should extend to the 
Commonwealth unless adopted by the Commonwealth 
Parliament, that such adoption should have effect either 
from the commencement of the Statute or from such 
later date as was specified in the adopting Act, and that 
finally the Commonwealth Parliament should have 
power to revoke its adoption of any of these sections. 
These clauses appeared in the Statute as section 10 (1), 
(2), and (3).^ At the same time the Commonwealth 
Government gave an undertaking to the Stato that no 


* Cmd. 3717, p. 2i, 

® Australian CommoTOjoealth Fasiiamentary Debates^ vol. 131, pp. 406&-9. 

3 Clause 10 (3), as it originally appeared in the Bill presented to the 
House of Commons, gave power to the Parliament of any Dominion to 
which it applied to ‘revoke the adoption of any section of this Act\ It 
was suggested in the debate in the House that this might be construed 
to mean that the Commonwealth Parliament had power to revoke ss. 8 
and 9 of the Statute which had been inserted to safeguard the States. 
An amendment was therefore moved to make the subsection read, 
‘revoke the adoption of any section referred to in subsection (i) of this 
section*, i.e. ss. 2-6. Although it was not admitted by the Government 
that the original wording was open to the interpretation placed upcm it, 
since ‘revoke the adoption of any section* could only be held to refer to 
thc^ sections which could be ‘adopted’, viz. ss. 2-6, none the less the 
amendment was accepted in order to place the matter beyond all possiMe 
shadow of doubt. (See 260 H,C, Deb,^ 5 s., 294.) This amendment, and 
the amendment moved in the House of Lords to delete the clause pro- 
viding that the Statute should come into operation on December i, 
1931 (see 83 HX. Deb,, 5 s., 245, and st 4 >ra, p. 138), were the only 
amendments made to the Bill during its passage through the United 
Kingdom Parliament. 
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action would be taken towards the adoption of any of 
sections 2-6 without prior consultation with them.* 


2 

More than a decade was to pass before the Common- 
wealth Parliament adopted the sections. The Labour 
Grovemment of Mr. Scullin which had been in oflBce in 
the years in which the Statute had been framed and 
passed was defeated at elections in December 1931 and 
a government under Mr. Lyons, supported by the 
United Australia Party and the Country Party, had 
succeeded it. The opposition pressed for the adoption 
of the’ sections and Mr. Brennan, Attorney-General in 
the Scullin Grovemment and responsible, when in office, 
for piloting the resolutions for the Statute through the 
House of Representatives, was particularly persistent in 
his reminders* on one occasion moving the adjournment 
of the House in order to discuss the question.* It was 
not imtil the end of 1936 that Mr. Menzies, Attomey- 
Greneral in the Lyons Government, introduced a Bill to 
adopt the sections. The Bill went no further than the 
formal first reading, however, and it lapsed upon the 
prorogation of P2irHament in May of 1937.* In the new 
session, which began on June 1 7, 1937, it was announced 
in the Govemor-Greneral’s speech that the government 
proposed to reintroduce the Adopting Bill.® Accordingly 
the Bin was brought in again and was explained in a 

* Avstralum CcmmtonweaUh Parliamentary Debates^ voL 1335 p. 1083. 

^ See, for example, Aastralian Commonwealth Parliamentoiy Debates^ voL 

146, p. 514 (Mar. 29, 1935); ibid,^ pp. 992-5 (Apr. 8, 1935); voL 

147, p. 986 (Oct, 23, 1935); P* *366 (Nov. 7, 1935); vol. 150, 

p. 1042 (Apr. 30, 1936); vol. 151, p. 25 (Sept. lo, 1936); ibid., p. 1027 
(Oct. 13, 1936). * Ibid., voL 148, pp. 2031-6 (Nov. 28, 1935)* 

* Ibid., vol. 152, pp. 2170, 2733. ^ Ibid., vol. 153, p. 9- 
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second reading speech by Mr. Menzies on August 25, 
1 937. ^ But the debate was adjourned immediately upon 
Mr. Menzies’s speech ; the House of Representatives was 
dissolved in the following month and the Bill once more 
lapsed. The elections confirmed the Lyons Government 
in office and once more the Govemor-GeneraFs speech 
foreshadowed the reintroduction of the BilL^ But, in 
spite of persistent reminders,^ no action was taken in 
that parliament. It was not until October 1942 that a 
Bill was finally introduced, this time by a Labour 
government, with Mr. Curtin as Prime Minister and 
Dr. Evatt as Attorney-General. There was a debate 
both on the motion for leave to bring in the Bill on 
October i, 1942^ and again on the second reading,^ 
where an amendment, moved by Mr. Hughes, Prime 
Minister from 1915 to 1923, that the Bill be referred 
to a select committee, was lost. The Bill was passed 
and received the royal assent on October 9, 1942. It 
is printed in Appendix V. 

In the years between 1931 and 1942 the Common- 
wealth had remained subject to those restrictions upon 
its legislative competence which have already been 
enumerated, except in so far as the United Kingdom 
Parliament modified these restrictions from time to time 
by ad hoc legislation. Thus the limitation upon its 
powers of extra-territorial legislation was modified by 

^ Und,^ vol. 153, pp. 192, 251; voL 154, pp, 83-95. The Bill is 
printed in Appendix IV. 

^ Ibid,, vol. 155, p. 8 (Nov. 30, I937)» 

3 See, e.g., ibid., vol. 155, p. 1068 (Mr. Ward, May ii, 1938); vol. 
1575 P- 99S Brennan, Oct. 20, 1938) and p. 1339 (Mr, Brennan, 
Nov. 8, 1938). 

* Ibid,, vol. 172, pp. 1321-38. 

3 Ibid., pp. 1 387-^1400 ; 1 424-78, fordebate in House of Representatives . 
The Senate debate is on pp, 1492-15145 1551-^- 
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the Whaling Industry Act of 1934,* which provided that 
the provisions of any Act of the Commonwealth Parlia- 
ment for the regulation of the whaling industry which 
purported to have extra-territorial operation should be 
deemed to have such operation as respects ships regis- 
tered in the Commonwealth or in any territory ad- 
ministered by the Government of the Commonwealth.® 
The Geneva Convention Act, of 1937,^ gave powers 
to the Commonwealth Parliament to legislate for the 
purpose of carrying out the terms of Article 28 of the 
Convention. The outbreak of war in 1939 made neces- 
sary a further extension or clarification of the Common- 
wealth’s powers of extra-territorial legislation, and 
section 5 of the Emergency Powers (Defence) Act, 1939,* 
and section 3 of the Army and Air Force (Annual) Act, 
1940,5 of the United Kingdom Parliament both confer 
such powers, limited in each case to the purposes of the 
Acts. In this way the inconveniences resiilting from 
Australia’s unwillingness to adopt section 3 of the 
Statute were overcome piecemeal. 

The United Kingdom Acts themselves applied to 
Australia as part of the law of the Commonwealth by 
virtue of the Colonisd Daws Validity Act, 1865, for they 
referred to the Commonwealth by express words, and 
so long as sections 2 and 4 of the Statute had not been 
adopted the rule of construction in the Colonial Laws 
Validity Act still held. Nor were these Acts extending 
the powers of the Commonwealth Parliament the only 

* 24 & 25 Geo. 5, c. 49. 

* S. 15. The section applied to New Zealand also. 

3 I Ed. 8 and i Geo. 6, c. 15, section 2. The Commonwealth l^is- 
lated in pursuance of these powers by No. 14 of 1938. 

2 & 3 Geo. 6, c, 62. 

* 3 & 4 Geo, 6, c. 18. 
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ones to become part of the law of the Commonwealth, 
under the provisions of the Colonial Laws Validity Act, 
in this period. Certain other Acts were passed by the 
United Kingdom Parliament which clearly also applied. 
The Prize Act of 1939,* which extended the law of 
prize to aircraft, was made applicable to Australia by 
express words;* while the Regency Act, 1937,* might 
well be held to apply by necessary intendment. 

By the constitutional convention agreed upon in 1930 
and recited in paragraph 3 of the Preamble to the 
Statute, these Acts, in so far as they were intended to 
ex t end to Australia, should have done so only at the 
request and with the consent of the Commonwealth, 
although, since section 4 of the Statute had not been 
adopted, there was no legal requirement that this 
request and consent should be obtained, nor that it 
should be recited in the Acts themsdves, nor that 
it should be the request and consent of the Parliament 
and Government of the Commonwealth. In fact it 
would seem that the constitutional convention was 
respected and the Commonweedth’s request and consent 
were obtained in the case of the Whaling IndtKtry 
Regulation Act, 1934, the Geneva Convention Act, 
1937, the Emergency Powers (Defence) Act, i 939 > the 
Prize Act, 1939, and the Army and Air Force (Aimual) 
Act, 1940, so far as these Acts applied to Australia. It 
would appear, however, that request and consent was 
not sought for the Regency Act, i 937 > although there 
had been consultation between the United Kingdom 
and the Dominions before the Act was passed.** 

* 2 & 3 Geo. 6, c. 65. * S. 4. 

s 1 Ed. 8 and i Geo. 6, c. 16. 

♦ Thia Art was driiberatelystated by Sir .Tohn Simon (a8 he then was). 
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But in spite of extensions of power by ad hoc legislation 
from the United Kingdom Parliament, particularly at 
the outbreak of war in 1939, the Australian Govern- 
ment found itself handicapped by the uncertainty of 
its legislative competence, and also by the actual legal 
restrictions themselves. Some examples may be men- 
tioned. For the prosecution of the war it was necessary 
for the Commonwealth to institute extensive control 
over shipping. Its powers were confined, however, 
under the Merchant Shipping Act of 1894, to ships 
registered in the Commonwealth or ships engaged in the 
coasting trade. Obviously this proved a great handicap 
at a time when allied shipping, for example, from all 
over the world was using Australian ports. Yet the 
restriction existed and it meant that section 6 of the 
National Security Act passed by the Commonwealth 
Parliament in 1939, and several national security regula- 
tions made under the Act, together with parts of the 
Navigation Act, were probably to some degree invalid.* 
This brought an element of frustration and imcertainty 
into the adminikration of the war, which could be 
avoided by the adoption of section 2 of the Statute 
of Westminster. But repugnancy was not the only 
obstacle. The Commonwealth was obliged, under the 
Merchant Shipping Act of 1894, to reserve its Bills deal- • 

319 H,C, Deh.f 5 s, i452“3, not to be intended to extend to the Dominions; 
they were free to make their own arrangements about regency. Yet the 
Act contains no express territorial hmitation in its terms, anH would 
appear to extend to Australia and New Zealand by necessary intend* 
ment. It clearly does not purport to extend to South Africa and Eire 
because their request and consent is not recited in the Act. There is 
some doubt whether it extends to Canada; it might be held that it in- 
volves a modification of the British North America Act, and is thus 
excluded from the operation of s. 4 of the Statute. 

* See Memorandum by Dr. Evatt, referred to below, paras. 28 2^. 
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ing with shipping, and this meant, in war-time, a delay 
in bringing legislation into effect. Dr. Evatt reported 
in 1942 that delays of up to four months had occurred 
in receiving the royal assent to reserved Bills.* This 
difficulty could have been removed by adopting section 
5 of the Statute. And finally there remained still some 
imcertainties about extra-territorial legislation which 
could only be set at rest finally by the adoption of 
section 3. 

It was for reasons of this kind that the Commonwealth 
Government proposed in 1942 to introduce a Bill to 
adopt sections 2-6. Dr. Evatt prepared a memorandiam 
setting out the matters in which uncertainty and restric- 
tion were encountered and this was circulated to mem- 
bers of Parliament with the text of the Bill. 

The case for adopting the sections of the Statute was 
based, therefore, on the need to remove difficulties 
which hampered the successful prosecution of the war. 
This attitude was reflected in the Preamble to the Bill, 
which declared: 

Whereas certain legal difficulties exist which have created 
doubts and caused delays in relation to certain Common- 
wealth legislation, and to certain regulations made there- 
under, particuhurly in relation to the l^islation enacted and 
regulations made for securing the public safety and defence 
of the Commonwealth of Australia, and for the more 
effectual prosecution of the war in which His Majesty the 
King is engaged. 

This purpose was reflected also in the title of the Act: 

An Act to remove doubts as to the validity of certain 

* Australian Conmumuxalth ParUamenia^ Debates, voL 172, p. 1397. See 
also Senator Ashley, ibid^ p. 1497* 
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Goixunonwealth legislation, to obviate delays occurring in 
its passage, and to effect certain related purposes . . . 

It is interesting to compare it with the Bill which Mr. 
Menzies had introduced in 1937 where the title had 
simply run: ‘To provide for the adoption of Sections 2, 
3, 4, 5 and 6 of the Statute of Westminster, 1931, and 
for other piurposes’, and where the Preamble had recited 
in a series of paragraphs the steps by which the Statute 
had come to be passed and the fact that sections 2-6 
would not apply to Australia unless adopted by the 
Commonwealth, and had then gone on to assert, with- 
out giving reasons, that it was desirable for these sections 
to be adopted. The first two paragraphs of the Pre- 
amble in Menzies’s Bill resemble closely paragraphs 
2 and 3 of the Preamble to the Status of the Union Act, 
1934, of South Afiica,* and may well have been based 
upon them. They are notable in that they incorporate 
the declaration of equality of status firom the Balfour 
Report of 1926, a device which is vzduable in that it 
places the principal constitutional convention defining 
or describing Dominion Status alongside the prin- 
cipal legal document relating to the subject. This yfas 
not done in fiiaming the Preamble to the Statute of 
Westminster itself, and it is interesting to notice that it 
was embodied in the Status of the Union Act and in 
Mr. Menzies’s Bill, but that it finds no place in Dr. 
Evatt’s Act. 

One further point of contreist between the two mea- 
sures may be noticed. Mr. Menzies’s Bill, introduced 
in August 1937, intended that the adoption of sections 
2-6 should have effect firom January i, 1938. Dr. Evatf s 
Bill and subsequent Act provided that adoption should 
^ See below^ pp. 242 and Appendix III. 
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have eflFect from the commencement of the war with 
Germany, and in section 3 of the Act the date is given 
as September 3, 1939. This adoption with retrospective 
eflFect may be justified by the fact that the legislation of 
which the validity was imcertain dated from the com- 
mencement of the war. And it will be remembered that 
the Conunonwealth was empowered, imder section 10 
of the Statute, to adopt sections 2-6 with eflFect either 
from the commencement of the Statute itself or firom 
such later date as was specified in the’ Adopting Act.^ 
Apart firom these points of diflFerence, Mr. Menzics’s 
Bill and Dr. Evatt’s Act resemble each other in that 
each provides quite simply for the adoption of all the 
relevant sections of the Statute without qualification. 
They resemble each other, too, in that each provoked 
criticism in parliament and aroused imeasiness among 
sections of political opinion in the Commonwealth. 
Indeed it would appear that uneasiness among the sup- ' 
porters of the Lyons Government led to the dropping of 
the Bill before even the second reading stage had been 
concluded in 1937 and to the failrure to reintroduce it 
in 1938 in spite of the Government’s intentions ex- 
pressed in the Governor-General’s speech. On the 
Labour side there was virtual unanimity in support of 
the adoption of the Statute in 1936 and thereafter, and 
when Dr. Evatt introduced his Bill in 1942 it was again 
on the side of the Coimtry Party and the United Aus- 
tralia Party, then in opposition, that criticism was ex- 
pressed. But the Opposition were not tmanimous. Some 
spoke in the debate in favour of adoption, some against. 
Thus Mr. Hughes reiterated his view that it was wrong 
to set down the Constitution of the British Empire in 
' See p. 215 st^a. 
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black and white,* while Mr. Menzies, without enthu- 
siasm, advised adoption.* 

Misgivings and opposition were expressed on the 
same two main grounds which had been brought for- 
ward in 1931. Firstly, it was feared that the adoption 
of sections 2-6 would weaken Australia’s links with the 
United Kingdom, or at any rate that it would appear 
to do so, and that this was most undesirable at a time 
when the two nations were engaged side by side in a 
desperate struggle, and when it could provide ammuni- 
tion for enemy propagandists. This point of view is 
understandable if we remember that in 1942 Aus- 
tralia’s dependence upon the United States for assist- 
ance against Japan was almost complete. The Labour 
Government’s frank recognition of this fact and in 
particular Mr. Curtin’s statement in a broadcast on 
December 28, 1941, that ‘without any inhibitions of any 
kind, I make it clear that Australia looks to America, 
free of any pangs as to our traditional links or kinship 
with the United Kingdom’,* had disturbed some people, 
who said that the opportunity was being taken to ‘cut 
the painter’, and who saw in the adoption of sections 
2-6 of the Statute one more step in the process. To such 
critics the only answer that could be given was that 
expressed by Mr. Menzies: ‘. . . the big battle which 
might have been waged in 1930 or 1926 as to whether 
these great principles should be expressed, and as to 
how they should be expressed, has been fought, and won, 
or lost, according to the point of view of the contenders. 
. . . We might just as well say that that is past; and 

* Australian Commonwealth Parliamentary Debates, voL 172, pp* 1424-30. 
Mr. Hughes had said the same in 1931 and in 1921. See p. ^ n. i, si^a, 

* Ibid,, pp. 1434-8. ^ Sydn^ Morning Herald, Dec. 29, 1941. 
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turn to the future. And turning to the ftiture, we find 
that we have a small set of legislative propositions, andl- 
l2iry and minor propositions, to put the final touch on 
the technical powers of Australia.’^ 

The second ground of misgiving was that the adop- 
tion of the sections would disturb the federal system and 
in particxilar weaken the position of the States. And, as 
in 1931,® it was towards section 4 of the Statute, not 
section 2, that criticism was directed. In particular 
there wzis revived, in 1937 and in 1942, the proposal 
which the Commonwealth Parliament had accepted in 
a particular form in 1931,^ that some safeguard should 
be provided to prevent the Parliament and Government 
of the Commonwealth firom requesting and consenting 
to legislation by the United Kingdom Parliament upon 
matters within the authority of the States of Australia. 
This safeguard, in the form adopted in 1931, had not 
been inserted in the Statute because the United King- 
dom Government, erroneously it would seem, had 
thought it uimecessary.'* 

In 1937 three of the States — ^New South Wales, Vic- 
toria, and Queensland — ^had asked that a safeguard 
shoiild be inserted in the form of a recital and a declara- 
tory clause in the Adopting Act asserting that the 
constitutional position was that it would not be proper 
for the Commonwealth, without the concurrence of a 
State, to reqjiest or consent to any amendment of the 
Statute of Westminster affecting the legislative powers 
of the States.® 

* Australian Certmumwealih Parliammtasy Debates, vd. 172, p. 1438. 

* See p- 2085 supra. 

3 Sec pp. 210-11, st^a. 

* See pp. 2n, 213-14, supra. 

^ Australian Cormnonwealih Parliamentary Debates^ voL 154, p. 1 152. 
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In 1942 the State of Victoria asked that there should 
be inserted in the Preamble to the Adopting Act a 
declaration that it would not be in accordance wifli 
constitutional practice for the request and consent of 
the Commonwealth to be required except for matters 
within the exclusive jurisdiction of the Parliament of 
the Commonwealth.* This was asking for a greater 
restriction in some ways than that adopted in 193 1, for 
on that occasion it was intended that the Common- 
wealth should be free to request and consent to legisla- 
tion both upon matters within its exclusive jurisdiction 
and also upon matters it shared concurrently with the 
States. Only for legislation upon matters within the 
jurisdiction of the States,* was its request end 
consent to be unnecessary. On the other hand the 
safeguard requested in 1942 was to take the form of a 
declaration in the Preamble to the Adopting Act, not 
of a section in the Act itself. In 1942, however, the 
Government would not accept any restriction, whether 
expressed in the Preamble or in a section of the Adopting 
Act, upon its power to request and consent to legislation. 

Dr. Evatt’s defence of this position was that, first of 
all, since the request and consent needed in the case of 
Australia was the request and consent of the Parliament 
and Government, and that since the Parliament repre- 
sented the States, there was no likelihood of a request 
for legislation being put forward upon matters within 
the exclusive jurisdiction of the States.* The balance of 
power between States and Commonwealth would be 
altered, if at all, by the normal process of constitutional 

* Australian Commonwealth Parliamentary Debates^ voL 172, pp. 1396-7- 

^ See p, 211 

3 Australian Commonwealth Parliamentary Dekates, vol. 172, p. 139^. 
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amendment. In the second place Dr, Evatt ai^ed that, 
even if some such request and consent were put forward 
by the Parliament and Government of the Common- 
wealth, the United Kingdom Parliament would not 
grant the request contrary to the wishes of the States. 
He asserted that the United Kingdom Parliament was 
not to be thought of as acting automatically upon such 
requests.* 

With this answer the States had to be content. And 
perhaps, since the original safeguard of 1931 had been 
rejected, this was the best that they could expect. Any 
safeguard inserted eis a Preamble in a Commonwealth 
Act could have little more force than an assurance lirom 
the Government in the terms which Dr. Evatt gave. 
None the less the noisgivings of the States had justifica- 
tion.® Their point was as substantial in 1942 as it was 
in 1931 when the Commonwealth Parliament had been 
prepared to meet it. 

It may be added that, so far as can be seen, there was 
no prior consultation with the States before the intro- 
duction of Dr. Evatt’s Bill, and that the promise given 
in 1931 by a previous Labour government does not 
appear to have been fulfilled.^ On the othar hand it 
would seem that adoption was generally favoured 
throughout the Commonwealth, although where opposi- 
tion and inisgivings were expressed they were expressed 
keenly and sometimes violently. 

It remains to ask: What is fhe effect of the adoption 
of the sections of the Statute as firom September 3, 1939, 

* Ibid, And see p. 210 

* See p. 214 supra, 

3 See pp- 215-16 supra. There was such ccmsultation in 1936 and 
1937 before Mr. Menzies introduced his Bill. Australian Ccmmiwealth 
Parliamerttary DebaieSy voL 150, p. 1042; vcd. 151, p. 25; vol. 154, p. 1152. 
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upon legislation of the United Kingdom Parliament 
passed after that date and referring to Australia by 
express words or necessary intendment — Acts like the 
Amy and Air Force (Annual) Act of 1940? It has 
already been pointed out that until the adoption of the 
sections of the Statute in 1942 these Acts were part of 
the law of Australia by virtue of the Colonial Laws 
Validity Act. The position on the adoption of the sec- 
tions must be that these Acts, inasmuch as they contain 
no recital that they have been passed at the request and 
with the consent of the Parliament and Government of 
the Commonwealth, are no longer part of the law of 
the Commonwealth. No law passed by the United 
Kingdom Parliament after September 3, 1939, can be 
a part of the law of the Commonwealth unless it con- 
tains a recital of such request and consent — ^unless of 
course it be adopted by the Commonwealth Parliament. 
No inconvenience arises from the fact that such an Act 
as the Army and Air Force (Annual) Act of 1940 ceases 
to apply because the extra-territorial powers it con- 
ferred in a limited sphere upon the Parliament of the 
Commonwealth are now acquired without qualification 
by the adoption of section 3 of the Statute. 

It is interesting to notice that the Emergency Powers 
(Defence) Act, 1939, does not automatically cease to be 
part of the law of the Commonwealth by the adoption 
of the sections of the Statute, because it was passed 
before September 3, 1939,* but it is now superfluous, 
since the adoption of section 3 of the Statute grants the 
powers which the Act had conferred. The Prize Act, 
I 939 >* similarly continues to apply to the Common- 

^ It received the royal assent on Aug. 24, 1939. 

* It received the royal assent on Sept, i, 1939. 
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wealth as part of the law of the Commonwealth. But 
it is, of course, open to the Commonwealth Parliament 
by virtue of section 2 (2) of the Statute to repeal these 
Acts and such earlier Acts as the Whaling Industry 
(Regulation) Act, 1934, the Geneva Convention Act, 
1937, and the Regency Act, 1937,* in so far as they are 
part of the law of the Commonwealth. 

^ It is interesting to notice that while the Regency Act, 1937, may be 
held to extend to the Commonwealth by necessary intendment, the 
amendment of it contained in the Regency Act, 1943, certainly cannot 
extend to the Commonwealth because it contains no declaration of 
request and consent. It would appear, however, that the Common- 
wealth has no power itself to legislate upon regency; it must rely upon 
United Kingdom legislation. 


1 
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To what extent did the Statute remove or make pos- 
sible the removal of those le.gal inequalities of status to 
which the Commonwealth of Australia was subject 
theretofore? In view of the extensive qualifications with 
which the application of the Statute to Australia was 
surrounded, it is difficult to give a short answer to this 
question. 

Before the passing of the Statute the United Kingdom 
Parliament was obliged, by the convention declared in 
1930, not to legislate for the Commonwealth of Australia 
otherwise than at the request and with the consent of 
the Commonwealth. There was no requirement that 
this request and consent should come either from the 
Parliament or from the Government of the Common- 
wealth or from both. This convention was approved by 
the Commonwealth Parliament and it remained unim- 
paired by the passing of the Statute. It was, however, 
aflBrmed by the United Kingdom Parliament in para- 
graph 3 of the Preamble, it could be supplemented by 
the rule of construction in section 4 of the Statute, and, 
as thus affirmed and supplemented, it was qualified by 
section 9 (2) and (3) of the Statute. By virtue of section 
9 (2) nothing in the convention as stated in the Preamble 
nor in section 4, when adopted, was to be deemed to re- 
quire the concurrence of the Parliament or Government 
of the Commonwealth in any law made by the United 
Kingdom Parliament with respect to any matter within 
the exclusive authority of the States of Australia in any 

* Australian Cammameealth Parliamentaty Debates, vol. 13a, p. 1083. 
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case where such concurrence was not reqmrcd by the 
constitutional practice existing before the passing of the 
Statute; and, by virtue of section 9 (3), the ‘requ«t and 
consent’ referred to in section 4* shall mean the request 
and consent of the Parliament and Government of the 
Commonwealth. 

In the result the legal power of the United Kingdom 
Parliament to amend the Constitution Act and the Con- 
stitution of the Commonwealth was to be exercised, both 
before and after the adoption of section 4, according to 
the same rules of construction as were in force before the 
passing of the Statute. The rule laid down in the Colonial 
Laws Validity Act still prevailed. On the other hand, 
according to the convention declared in 1930, and 
affirmed in the Preamble, no law of the United Kingdom 
Parliament to amend the Constitution Act or the Con- 
stitution would be passed except at the request and with 
the consent of the Commonwealth. But it was still im- 
decided how the request and consent of the Common- 
wealth, under this convention, was to be conveyed, and 
to what extent the dissent of portions of the Common- 
wealth should be taken into consideration by the United 
Kingdom Parliament. Nor was the position completely 
clarified by the Report, in 1935, of the Joint Select 
Committee of Lords and Commons, appointed to con- 
sider the receivability of the petition from the State of 
Western Australia, praying that the Constitution Act 
should be amended by the United Kingdom Parlia- 
ment in order to provide for the secession of that 
State from the Commonwealth.* The most that can 
be said, firom a study of that Report, is that no request 

* But not necessarily the ‘request and consent’ refecred to in paiagrai^ 
3 of the Preamble. * H.L. 52, 755 H.C. 88. 
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.for an amendment of the Constitution Act or the Con- 
stitution from a State or States only will be considered 
by the United Kingdom Parliament. The request must 
come through the P^liament or Government of the 
Commonwealth. ‘The State of Western Australia’, said 
the Report, ‘has no locus standi in sisking for legisla- 
tion from the Parliament of the United Kingdom in 
regard to the constitution of the Commonwealth, any 
more than it would have in asking for legislation to alter 
the constitution of another Australian State, or than the 
Commonwealth would have in asking for an amendment 
of the constitution of the State of Western Australia.’* 
On the other hand, certain passages in the Report 
appear to indicate that action by the United Kingdom 
Paurliamentuponarequest by theParliamentand Govern- 
ment of the Commonwealth would not necessarily be 
automatic. It speaks of a request ‘conveying the clearly 
expressed wish of the Australian people as a whole’,* or 
‘a general demand by the citizens of foe Commonwealth 
constitutionally expressed in foe Commonwezilfo Parlia- 
ment and transmitted by foe Commonwealth Govern- 
ment’.* This is vague language. But at least it suggests 
that foe United Kingdom Parliament must be regarded 
as constitutionally competent to look behind a request 
from foe Coirunonwealfo Parliament to see whether it is 
generally supported by foe people of a majority of foe 
States, even if foe Parliaments and Governments oJ 
these States have no locus standi. But it is appsircnt foal 
in foe case of Australia, as in foe case of Canada, there 
is room for uncertainty about foe appropriate actior 
which foe United Kingdom Parliament should take it 
response to a request from foe fedoral authorities it 
‘ Report, p. ix. * Ibid., p. x. 3 Ibid., p. viiL 
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the Dominion which is not supported by a substantial 
majority of the federated units. 

Before the passing of the Statute the Commonwealth 
Parlizimcnt was subject to the limitations imposed by the 
Colonial Laws Validity Act and by the lack of a general 
power to legislate with, extra-territorial effect. By the 
adoption of sections 2 and 3 of the Statute these limita- 
tions are now removed, but subject to the proviso, first, 
that nothing in those sections shall be deemed to confer 
upon the Commonwealth Parliament any power to repeal 
or alter the Constitution or the Constitution Act of the 
Commonwealth otherwise than in accordance with the 
law existing before the passing of the Statute;* and 
second, that nothing in those sections shall be deemed 
to confer a power on the Commonwealth Parliament 
to make laws upon matters within the exclxisive com- 
petence of the States.® By the adoption of sections 5 and 
6, the legal inequalities of reservation or similar restric- 
tions imposed upon the Commonwealth by the Merchant 
Shipping Act, 1894, and the Colonial Courts of Ad- 
miralty Act, 1890, are also removed, subject to the two 
provisos mentioned above. But the legal ba^, and the 
amending process in law and in convention, of the 
Australian Constitution Act and Constitution remain 
tmaltered by the passing of the Statute, both before and 
after the adoption of sections 2-6. 

Before the passing of the Statute, Australia was subject 
to the power of disallowance as provided in the Constitu- 
tion. That power was nullified by constitutional con- 
vention in 1930,® and its abolition could be carried out 
by Australia through the ordinary process of constitu- 

iBys.8. *Bys. 9 (i). 

H h 
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tional amendment prescribed by section 128. The posi- 
tion remained the same after the passing of the Statute, 
whether or not sections 2-6 were adopted. In the event 
of abolition, some alternative form of undertaking in 
respect of Australian trustee securities would be neces- 
sary, and the alternative provided by the Colonial Stock 
Act, 1934, could be adopted. Again, before the passing 
of the Statute, Australia possessed authority, by the pro- 
cess prescribed in section 128, to abolish ^e powers of 
discretionary and obligatory reservation provided in the 
Constitution. The position remained unaltered by the 
passing of the Statute, whether or not sections 2-6 were 
adopted. 

In exercising its increased powers obtained or obtain- 
able under the Statute, the Parliament of the Common- 
wealth, like the Parliament of Canada, was bound by 
certain rules, in virtue of conventions agreed upon in 
1 930 before the passing of the Statute. In the first place, 
projected legislation by the Parliament of the Common- 
wealth which might affect the interests of some other 
Dominion or of the United Kingdom, must be preceded 
by consultation between the Commonwealth Govern- 
ment and the other Governments concerned. The 
passing of the Statute made no alteration in the terms or 
force of this convention. In the second place there were 
rules regulating legislation to alter the law touching the 
Succession to the Throne or the Royal Style and Titles. 
The first of these rules was that any such legislation 
passed by the Parliament of the Commonwealth’' must 

* The Commonwealth Parliament possesses no power under the Con- 
stitution to make laws on these subjects, and, in view of the restrictions 
imposed in section 8 of the Statute, the Parliament obtains no extension 
of the area of its power when it adopts section 2. Sec K. H, Bailey, 
Politicay 1938, p. 156. 
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obtain the assent of the ParKaments of all the other 
Dominions and of the United Kingdom. This rule was 
approved by the Commonwealth Parliament. It was 
affirmed by the United Kingdom Parliament in para- 
graph 2 of the Preamble to the Statute, but it remained 
a convention. The second of the rules was, by virtue of 
the same convention of 1930, that any such legislation 
passed by the Parliament of any other Dominion, or of 
the United Kingdom, must obtain the assent of the 
Parliament of the Commonwealth and the Parliaments 
of all the other Members of the British Commonwealth. 
This rule also had been approved by the Common- 
wealth Parliament. It was affirmed by tibe United King- 
dom Parliament in paragraph 2 of the Preamble to the 
Statute, but it remained a convention. The third rule 
was that any such legislation passed by the United King- 
dom Parliament, which was intended to extend to the 
Commonwealth as part of the law of the Commonwealth , 
should require not only the assent of the Parliaments of 
the Commonwealth and of all the other Dominions, as 
in the first rule, but should require also the request and 
consent of the Commonwealth. This rule had been 
approved by the Commonwealth Parliament. It was 
affiamied by the United Edngdom Parliament in para- 
graphs 2 and 3 of the Preamble to the Statute, and to that 
extent amoimted to no more than a convention. But, in 
so far as request and consent of the Commonwealth w^ 
required, the rule was supplemented by a rule of con- 
struction in terms of strict law in section 4, and, further, 
the request and consent referred to in that section were 
to be request and consent of the Parliament and Govern- 
ment of the Commonwealth.^ But the rule, as thus 
^ By s. 9 (3) of the Statute. 
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supplemented, did not apply to the Gonunonwcalth 
until the adoption of section 4. Any such legislation by 
the United Kingdom Parliament before such adoption 
was regulated solely by the conventions declared in 1930 
and confirmed in paragraphs 2 and 3 of the Preamble to 
the Statute, 

' In so far as the Commonwealth of Australia was sub- 
ject by the terms of its Constitution to the legal inequality 
of the appeal to the Judicial Committee by special leave, 
the Statute, both before and after the adoption of sec- 
tions 2-6, made no alteration in the position. Before 
the passing of the Statute the appeal could have been 
dealt with in one of three ways. First, legislation limiting 
the appeal might have been passed by the Common- 
wealth Parliament,* and this legislation, when reserved 
by the Governor-General, would have received the 
Royal Assent in virtue of the convention agreed upon in 
1930;^ secondly, it might have been abolished com- 
pletely by ordinary process of constitutional amend- 
ment; or, finally, the requirement in the constitution* 
that legislation by the Commonwealth Parliament limit- 
ing the appeal must be reserved, might have beai 
abolished by ordinary process of constitutional amend- 
ment, and the appeal thereafter limited by the Common- 
wealth Parliament. The same three possible courses 
remained open after the passing of the Statute. The only 
difference which the Statute made in respect of judicisd 
appeals was that, in so far as it might be contended that, 
even if Australia abolished the appeal from its Constitu- 
tion, none the less the Judicial Committee Acts of 1833 
and 1844 still applied to Australia, the Commonwealth 
Parliament was empowered, on adopting sections 2 and 

* Under s. 74 of the Constitution. * O.D.L. Report, paras. 33-4. 
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3 of the Statute, to repeal those Acts in so far as they 
applied to the Commonwealth. 

It remains to be noted that the Statute makes no 
extension to the States of Australia of the powers con- 
ferred in ss. 2, 3, 4, and 5 upon the Commonwealth. 
There is little doubt that the extension of these powere 
is in mziny ways desirable, and it is difficult to accept 
arguments put forward to demonstrate that the States 
of Austrzdia or the Provinces of Canada are, or ought to 
be, placed upon a status of constitutional inequality in 
relation to the United Kingdom. A Dominion is not 
a government or a parliament; it is a territorial com- 
mmtity. It has been declared that these territorial 
ce^nmunities are equal in status to the territorial com- 
munity of the United Kingdom. The people of Australia 
or Canada, that is to say, are in no way subordinate in 
constitutional status to the people of the United King- 
dom, and that proposition is unaffected by the fact that 
the people of Australia or Canada are for some purposes 
governed from Canberra or Ottawa and for other pur- 
poses from the State or provincial capitals. ‘Both in 
theory and practice there is much to be said for treating 
Dominion powers of self-government as a whole, irre- 
spective of the particular authority by which, in a federal 
Dominion, they may come to be exercised.’ * The O.D.L. 
Conference in 1929 did not make proposals for the 
removal of the inequalities to which the Canadian 
Provinces and the Australian States were subject. It 
reg[arded the matter as one for contideration by the 
competent authorities in those Dominions,* and, as has 

‘ Bailey, Australian Law JoarmA, vol. v, at p. 402. Sec also Evat^ The 
King and Ms Donamon Gaoemors, c. xxiL 

* OJ>X. Report, paias. 68-71. 
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been seen, the fetter of the Colonial Laws Validity Act 
was removed by the Statute from the Canadian Pro- 
vinces as a result of agreement between the competent 
authorities in Canada. The Australian States, however, 
though their status should be one of constitutional 
equality— if the Declaration of 1926 is rightly inter- 
preted — continued to possess a status of legal and con- 
ventional inequality to the United Kingdom after the 
passing of the Statute. They were subject to disallow- 
ance, reservation, the Colonial Laws Validity Act, the 
lack of complete power to legislate with extra-territorial 
effect, and the appeal to the Judicial Committee by 
special leave. In addition no convention has been 
adopted, as in the case of the Govemors-General of the 
Dominions, to define the status of the State Govemore, 
in relation both to ministers in the State and to ministers 
in the United Kingdom. 

The continued application of the Colonial Laws 
Validity Act to the States, and its repeal in respect of the 
Canadian Provinces, had consequences which went 
beyond the mere question of repugnancy dealt with in 
sections 2 and 3 of the Colonial Laws Validity Act. For 
it was decided by the Judicial Committee in 1932^ that 
the power conferred upon colonial legislatures, in sec- 
tion 5 of the Act, to pass laws amending the constitution, 
powers, and procedure of such legislatures ‘provided that 
such laws shall have been passed in such manner and 
form as may from time to time be required by any act of 
parliament, letters-patent, order in council, or colonial 
law for the time being in force in the said colony’, 
authorized a colonial legislature to impose limitations 
upon the powers of its successors to amend the Constitu- 
^ AtU-Gm,for New South Wales v, Trethowan [1932] A.C. 526. 
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tion of the colony. In this way effective l^al safeguards 
could be devised for the whole or a part of the constitu- 
tional structure of the colony. This provision in section 5 
had obviously important consequences for the domestic 
politics of an Australian State or a Canadian Province. 

By section 7 (2) of the Statute, section 5 ceased to apply 
to the Canadian Provinces, but it remained in force in 
respect of the Australian States. At the same time it 
cannot be assumed that the limitation which found ex- 
pression in the terms of section 5 has necessarily been 
abolished entirely in so far as the Canadian Provinces 
are concerned, or that it would be so abolished for the 
Australian States, if the provisions of section 2 of the 
Statute were extended to them. It may be that it is in- 
herent in the nature of a legislature, the powers of which 
are derived from a Constitution, that it may be bound 
by its predecessors, and that it may bind its successors. 
That is to say, it may lack, by nature, the powers of a 
completely sovereign legislature, such as the United 
Kingdom Parliament, which cannot bind its successors, 
nor is itself bound by its predecessors.* This is a question 
which the Judicial Committee did not attempt to decide 
in TrethowarCs Case. It confined itself to the terms of 
section 5. It may be argued that section 5 was no more 
than declaratory, and that its abolition leaves imtouched 
the inherent limitation upon the powers of a derivative 
legislature. In that case the legislatures of the Canadian 
Provinces remain subject, in this matter, to s imil ar 
limitations to those which apply in the case of the 
Australian States. 

It is interesting to notice, in conclusion, that although 

* Of. Owen Dixon, J. in AHomey^eneral for New SouA Woles v. 
Trethowan, 44 C.L.R. 394 at pp. 428-9. 
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there was no extension to the Australian States of the 
powers conferred on the Commonwealth Parliament by 
sections 2 , 3, and 5 of the Statute, the wording of section 6 
of the Statute appears to justify the view that the powers 
which that section confers extend to the States as well as 
to the Coromonwealth. For whereas the powers of 
sections 2, 3, and 5 are conferred upon the Parliament 
of a Dominion, the powers of section 6 are conferred 
upon the Dominion. The section, it will be recalled, 
enacted that s. 4 of the Colonial Courts of Admiralty 
Act, 1890, and so much of s. 7 of that Act as required the 
approval of His Majesty in Council to any rules of court 
relating the practice and procedure of a Colonial 
Court of Admiralty, ‘shall cease to have effect in any 
Dominion as from the commencement of this Act*. If 
‘Dominion’ is taken to mean the Commonwealth and 
the States, and not the Commonwealth exclusive of the 
States, then the restriction which section 6 removes will 
be removed from the parliaments and the courts of the 
States as well as from the parliament and courts of the 
Commonwealth when section 6 is adopted by the Com- 
monwealth Parliament. The use of ‘Dorriinion’ in sec- 
tion 6, instead of ‘Parliament of a Dominion’ as in 
section 5, was necessitated by the fact that the relevant 
parts of section 7 of the Act of 1890 referred not to a 
Dominion Parliament but to the rules of court made by 
a Colonial Court of Admiralty, and therefore a reference 
to the ‘Parliament of a Dominion’ alone would not have 
been sufficient. 



IX 

THE STATUTE AND THE LEGAL STATUS OF 
NEW ZEALAND AND NEWFOUNDLAND 


I 

T he Dominion of New Zealand had maintained from 
the outset a lukewarm attitude to proposals at the 
Conference of 1926 that the legal status of the Domi- 
nions should be brought into line with their conven- 
tional status.* In its view the legal inequalities which 
persisted in spite of conventional developments did no 
harm, zind indeed did some good. In the proceedings of 
the Conferences of 1929 and 1930, therefore, it is not sur- 
prising to find that the New Zealand delegates, while 
recognizing that other Dominions were fully entided to 
claim increased legal powers for their legislatures, were 
anxious to ensure that no alteration should be made in 
the legal position of New Zealand for the time being. 

At the Conference of 1929, New Zealand associated 
itself with the federal Dominions of Canada and Aus- 
tralia in requesting that a clause should be inserted in 
the proposed Statute to provide that nothing in the 
Statute should be deemed to confer any power to repeal 
or alter the Constitution Acts of the Dominion of Canada, 
the Commonwealth of Australia, and the Dominion of 
New Zealand, otherwise than in accordance with the 
law and constitutional usage and practice theretofore 
existing.* The Constitution Act of New Zealand was an 

* This attitude is well illustrated in the speech of the New Zealand 
Prime Minister, in the House of Representatives in 1931, when moving 
the resolution requesting the passage of the Statute by the United King- 
dom Parliament. {Nm JZ^aiand ParlimmUay DebnteSy vol, SS28, p. 549.) 
* 0 J!)X. para. 66. 
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Act of the United Kingdom ParUament, passed in 1852.* 
By a further Act of that Parliament, passed in 1857,* 
power was conferred upon the New Zealand Parliament^ 
to amend all of the Constitution Act except certain 
specified sections. Of these it may be convenient to 
mention the section establishing the Parliament itself 
(s. 32) ; the sections regulating the time or place of its 
meeting, and regulating its prorogation and ^solution, 
the taking of an oath or the making of an affirmation by 
its members (ss. 44, 46, 47) ; the section endowing the 
Parliament with power to make laws and defining that 
power (s. 53) ; the section regulating the appropriation 
and issue of public monies (s. 54) ; the sections providing 
for the Governor’s power to assent, refuse assent, or 
reserve Bills duly passed by the two Houses of the Parlia- 
ment, and for the disallowance of Acts duly passed by 
the two Houses and assented to by the Governor (ss, 56- 
9) ; and finally, the section defining the terms ‘Governor’ 
and ‘New Zealand’ — the latter including a definition of 
the boundaries of the colony (s. 80). With the passing 
of the Colonial Laws Vali^ty Act, 1865, the New Zea- 
land Parliament obtained, by virtue of section 5 of that 
Act, ‘full power to make laws respecting the constitution, 
powers, and procedure of such legislature’, but it was 
doubtful whether this endowment of power was sufficient 
to remove completely the restrictions imposed by the 
Act of 1857.'* 

In 1929, then, the Act of 1857 and the Colonial Laws 
Validity Act, 1865, formed the principal elements in the 

• 15 & 16 Viet, c. 72. * 20 & 21 Viet, c. 53, s. 2. 

^ It is styled ^General Assembly* in the Constitution. 

♦ R. O. McGechan, in New Z^cfland and the Statute of Westminster 
(ed. J. C. Beaglehole), pp. 100-3, favours the view that a wider power 
was conferred. 
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law regulating the power of the New Zealand legislature 
to repeal or alter the Constitution Act. At the same time 
the United Kingdom Parliament had power to alter any 
part of the Constitution Act, but, according to the con- 
stitutional usage and practice then existing, it would not 
exercise that power except at the request of New Zealand 
expressed through the Government or the Parliament. 
It was this position in law and in constitutional usage 
and practice which the Conference of 1929 intended to 
preserve. It would be ‘for the appropriate authorities 
in New Zealand to consider whether, and, if so, in what 
form, the full power of alteration should be given’ 

It seems clear that, on the liberal interpretation of 
section 2 (2) of the Statute, the unqualified extension of 
section 2 to New Zealand would have empowered the 
New Zealand Parliament to repeal or amend any United 
Kingdom Acts whatsoever, including the Constitution 
Act, in so far as they were part of the law of New Zealand. 
But it is probable also that the same result would have 
followed for New Zealand, unlike Canada and Australia, 
even on the more restricted view of the cfiect of section 
2 (2) which some writers adopted. For, it might 
be argued, the New Zealand Parliament, unlike the 
federal parlieunents of Canada and Australia, was em- 
powered to make laws for the peace, order, and good 
government of New Zealand without any restriction of 
area in respect of subject matter; and it was prevented 
from repealing such United Kingdom Acts, therefore, 
on the ground only tl^fit they were United Kingdom 
Acts. Section 2 of the Statute removed the obstacle 
repugnancy, and the Parliament would be free there- 
fore to amend the Constitution Act as it thought 

’ OJ)X.I^>wf,pazsL6^ 
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fit, unless some safeguarding clause had been inserted in 
the Statute. 

At the Conference of 1930 the reference to Canada in • 
the proposed safeguarding clause was omitted, as has 
been seen, but New Zealand and Australia were included 
in a clause, based upon the proposed clause of 1929, but 
with the reference to ‘constitutional usage and practice’ 
omitted.* The clause recommended in 1930 was ap- 
proved by the New Zealand legislature, and it appears 
as section 8 of the Statute. It was provided in that 
section, in so far as New Zealand was concerned, that 
nothing in the Statute ‘shall be deemed to confer any 
power to repeal or alter . . . the Constitution Act of New 
Zealand otherwise than in accordance wdth the law 
existing before the commencement of this Act’. The 
Colonial Laws Validity Act, therefore, continued to 
apply to New Zealand in so far as the repeal or alteration 
of the Constitution Act was concerned, in spite of the 
provisions of section 2 of the Statute. 

But a further restriction upon the application of the 
Statute to New Zealand was proposed at the Conference 
of 1930. After consideration of the report and recom- 
mendations of the O.D.L. Conference, the New Zealand 
Government decided to request the insertion of a clause 
in the Statute to provide that no provision of the Statute 
should extend to New Zealand, as part of the law thereof, 
unless that provision was adopted by the Parliament 
of New Zealand, and that any such adopting Act might 
provide that the adoption should have effect, either as 
firom the commencement of the Statute, or as firom such 
later date as might be specified by the adopting Act.* 
This proposed clause was approved by the New Zealand 
' Cmd. 3717, p. 20. * Ibid., p. 21. 
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parliament in 1 93 1 and included in the resolution passed 
requesting the enactment of the Statute.^ Meanwhile, 
the Australian Commonwealth Parliament had decided 
to follow the example of New Zealand, and to request the 
enactment of a similar provision in respect of Australia. 
Newfoundland also decided to be associated in the same 
provision. In the clauses finally drafted for all three 
Dominions and enacted as section 10 (i), (2), and (3) of 
the Statute, the power of adoption was confined to 
sections 2-6 of the Statute, and was not extended to the 
whole Statute as the original New Zealand proposal Jiad 
intended; and, in addition, the Parliaments were em- 
powered not only to adopt these sections, but also to 
revoke the adoption — ^an amendment to the original 
New Zealand proposal which was suggested by the 
Australian Parliament.^ 


2 

On November 25, 1947, the Parliament of New Zea- 
land adopted sections 2-6 of the Statute^ and thereupon, 
in accordance with section 4, requested and consented 
to the enactment by the Parliament at Westminster of 
an act — duly passed on December 10, 1947, as the New 
Zealand Constitution (Amendment) Act, 1947 — ^to 
remove all restrictions upon New Zealand’s power to 
amend its Constitution and thereby, by implication, 
to repeal so much of section 8 of the Statute as affected 
New Zealand.^ The effects of this legislation may be 
briefly stated. 

^ New Zudand Pcarliamentcafy Debates, vol. 228, pp. 549-50. 

* The adopting Act is printed in Appendix VI with an explanatory note. 

^ This is the first amendment made to the Statute by the United 
Kingdom Parliament. 
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Before the passing of the Statute, the United Kingdom 
Parliament was bound — in virtue of the constitutional 
convention finally recognized in 1930 — ^not to exercise 
its legal power to make laws for New Zealand otherwise 
than at the request and with the consent of New Zea- 
land. This convention applied to all laws extending to 
New Zealand as part of the law of New Zealand, and 
regulated therefore the power of the United Kingdom 
Parliament to alter the Constitution Act of New Zealand. 
The convention was approved by the New Zealand 
Parliament. On the passing of the Statute, it was 
afiirmed by the United Kingdom Parliament in para- 
graph 3 of the Preamble, and it was supplemented by 
the rule of construction in terms of strict law enacted in 
section 4 of the Statute. This rule now extends to New 
Zealand with the adoption of section 4 and was indeed 
immediately used. By section 3 (i) of the Adoption 
Act it was provided, too, that the request and consent 
required by section 4 of the Statute should be made and 
given by the Parliament of New Zealand and not 
otherwise. 

Before the passing of the Statute the New Zealand 
Parliament was subject to the fetters imposed by the 
Colonial Laws Validity Act, the lack of power to pass 
laws with extra-territorial effect, and the provisions in 
the Merchant Shipping Act, 1894, and the Colonial 
Courts of Admiralty Act, 1890, requiring reservation 
or some similar process in respect of Ne\v Zealand legis- 
lation upon these subjects. The Statute removed those 
fetters by sections 2-6, and the increased powers therein 
conferred were obtained by New Zealand upon the 
adoption of these sections, subject to the proviso that 
nothing in those sections should be deemed to confer a 
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power on the New Zealand Parliament to repeal or alter 
the Constitution Act otherwise than in accordance with 
the law theretofore existing. This last proviso was 
rendered of no effect by the passing of the New Zealand 
Constitution (Amendment) Act, 1947. 

Before the passing of the Statute, New Zealand was 
subject, by the terms of its Constitution Act, to dis- 
allowance and to discretionary and obligatory reserva- 
tion. Obligatory reservation under instructions had 
ceased in 1907, and in 1930 the inequalities involved 
in the exercise of the powers of disallowance and dis- 
cretionary reservation were abolished by convention. 
But obligatory reservation under the Constitution Act 
continued in force, and must be exercised unless and 
until that Act was amended. The power of the New 
Zealand Parliament to abolish reservation and dis- 
allowance from the Act was doubtful, and the adoption 
of sections 2-6 of the Statute made no alteration in the 
position. But the United Kingdom Act of 1947 gave 
frill power to New Zealand to remove these restrictions. 
If disadlowance were abolished completdy, the alterna- 
tive provided in the Colonial Stock Act, 1934, could 
be utilized to ensure the continuance of New Zealand 
stocks as trustee securities. 

In exercising its new powers. New Zealand is bound, 
as are the other Dominions and the United Kingdom, by 
the convention of 1926 that projected legislation by the 
New Zealand Parliament which might affect some other 
Member of the Commonwealth should be preceded by 
consultation between the New Zealand Government 
and the Governments of the other affected Members. 
The passing of the Statute made no alteration in this 
convention. Similarly, New Zealand was bound by 
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certain rules in respect of legislation altering the law 
touching the Succession to the Throne or the Royal Style 
and Titles. In the first place by virtue of a convention, 
agreed upon in 1930, any such legislation by the Parlia- 
ment of New Zealand must receive the assent of the 
Parliaments of all the other Dominions and of the United 
Kingdom. The New Zealand Parliament approved this 
convention. The Statute affirmed it on behalf of the 
United Kingdom Parliament in paragraph 2 of the 
Preamble, and as thus affirmed it extended to New Zea- 
land. In the second place, by virtue of the same conven- 
tion of 1930, any such legislation by a Parliament of 
any other Dominion or of the United Kingdom should 
require the assent of the Parliament of New Zealand 
and of the Parliaments of all the other Members of the 
Commonwealth. This also was approved by the New 
Zealand Parliament and was afiirmed by die United 
Kingdom Parliament in paragraph 2 of the Preamble 
to the Statute, and as thus affirmed it extended to New 
Zealand. In the third place, in virtue of the above 
convention and of a further convention of 1930, any 
such legislation by the Parliament of the United King- 
dom which was intended to extend to New Zealand 
as part of the law of New Zealand, should require not 
only the assent of the Parliament of New Zealand and 
of the Parliaments of all the other Dominions, but should 
require also the request and consent of New Zealand. 
This third rule was approved by the New Zealand 
Parliament and was affirmed by the United Kingdom 
Parliament in paragraphs 2 and 3 of the Preamble to 
the Statute, and as thus affirmed extended to New Zea- 
land. But in so far as the request and consent of New 
Zealand was required, this rule was supplemented by 
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3 . rule of strict law enacted in section 4 of the Statute, so 
that, now that New Zealand has adopted that section, 
no such law passed by the United Kingdom Parliament 
shall be deemed to extend to New Zealand unless it is 
declared in that Act that New Zealand has requested 
and consented to the enactment thereof. 

Finally, before the passing of the Statute, New Zea- 
land was subject to the legal inequality involved in the 
existence of the appeal by special leave to the Judicial 
Committee. That appeal, in respect of New Zealand, 
was provided for not in the Constitution Act but in the 
Judicial Committee Acts of 1833 and 1844. New Zea- 
land was imable to restrict or abolish the appeal by 
reason of the two fetters mentioned in J/adan v. the King,^ 
viz. the Colonial Laws Validity Act and the lack of 
extra-territorial power. By the adoption of sections 2 
and 3 of the Statute the New Zealand Parliament 
removes these two fetters. 


3 

The Dominion of Newfoundland had, like New Zea- 
land, shown no great eagerness that the declaration of 
conventional equality of status in 1926 should befoUowed 
by a corresponding and consequential alteration in the 
rules of strict law. None the less, at the Conferences of 
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1929 and 1930, Newfoundland did not feel compelled, 
evidently, to request, as did New Zealand, that clauses 
should be inserted in the Statute to safeguard its Consti- 
tution or to postpone the application of the Statute to 
the Dominion until its legislature adopted it. In the 
Schedule drawn up by the Conference of 1930 there 
appeared, therefore, no proposed clause intended to 
restrict the application of the Statute with respect to New 
foundland. But it was provided in that Schedule that the 
Statute should contain such other provisions in respect of 
any Dominion as were requested by that Dominion. In 
the interval between the Conference of 1930 and the 
introduction of the Statute of Westminster Bill into the 
House of Commons, Newfoundland requested the inser- 
tion in the Statute of a clause postponing the application 
of sections 2-6 of the Statute to Newfoundland until its 
Parliament adopted any or all of these sections. New- 
foundland was included, therefore, in section 10 (i), (2), 
and (3) of the Statute, along with Australia and New 
Zealand, and obtained, as did these Dominions, power 
not only to adopt the sections but also to revoke such 
adoption. 

There is little to be said as yet of the effect of the 
Statute on the legal status of Newfoundland. It had 
been agreed in 1930, before the passing of the Statute, 
that no law should be passed by the United Kingdom 
Parliament to extend to a Dominion, as part of the law 
of the Dominion, otherwise than at the request and with 
the consent of the Dominion. That constitutional con- 
vention was approved by the Newfoundland Parliament 
and was affirmed by the United Kingdom Parliament in 
paragraph 3 of the Preamble to the Statute and, as thus 
affiimed, extended to Newfoundland. The convention 
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was supplemented by the rule of construction enacted 
in section 4, which would apply to Newfoundland if and 
when adopted by the Newfoundland Parliament. In 
1 933, as the result of a financial crisis, a royal commission 
recommended* that the existing Constitution of New- 
foundland, which was contained in letters patent, shovdd 
be suspended, «ind that the government of the Island 
should be placed in the hands of a commission under the 
control of the United Kingdom Government. To 
achieve this and kindred objects, legislation by the United 
Kingdom Parliament was considered necessary. Sec- 
tion 4 of the Statute had not yet been adopted by the 
Newfoundland Parliament, but the constitutional con- 
ventions declared in 1930 and affirmed in the Preamble 
were in operation. The Newfoundland Parliament 
therefore passed an address to the King requesting the 
passage of legislation by the United Kingdom Parlia- 
ment, and in consequence the Newfoimdland Act, 1933,* 
was passed. The Act recites in its Preamble that the 
Address had been passed by the Newfoundland Parlia- 
ment, and the Address itself is attached as the First 
Schedule to the Act. 

In the new Constitution, issued in letters patent under 
the authority of this Act,* the former bicameral Parlia- 
ment of Newfijundland was abolished, and power to 
make laws for the peace, welfare, and good government 
of Newfoundland was transferred to the Governor acting 
with the advice and consent of the Commission of 
Government. But although the Governor and Com- 
mission were empowered to ‘amend, add to, or repeal 
any law passed by the Legislature heretofore existing’, it 

• Cmd. 4480. ® 24 Geo. 5, c. a. 

3 Statutory Rules and Orders^ I 934 > vol, ii, p. 774. 
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was nowhere stated that they were to be deemed to 
possess all the powers of that Legislature, nor were they 
described as a Legislature or Parliament. It may be 
aigued, therefore, that no Parliament exists to exercise 
the powers conferred by the Statute of Westminster 
upon ‘the Parliament of a Dominion’ and that the 
adoption of sections 2-6 of the Statute is impossible 
so long as this system of Government by Commission 
exists. In law Newfoimdland would appear to be a 
Dominion still (though in name only), since section i 
of the Statute extends to Newfoundland and has not 
been amended to omit the name of Newfoundland, and 
section 1 1 , which abolished the term ‘Colony’, as applied 
to the Dominions, still extends to Newfoimdland. But 
constitutionally Newfoundland lacks the fundamental 
element in Dominion Status, viz. equality. It is in many 
ways subordinate to the United Kingdom in aspects of its 
external and domestic affairs, though it is still united by 
a common allegiance to the King, and freely associated. 
It might almost be said that, whereas before the passing 
of the Statute there existed, in the British Empire, several 
examples of a community which was constitutionally 
a Dominion but by legal enumeration^ a colony) since 
the passing of the Newfoundland Act, 1933, there exists 
an example of a community which is by legal enumera- 
tion® a Dominion but constitutionally a colony. 

‘ In the Interpretation Act, 1889, s. i8 (3). See p. 139 above. 

* In the Statute of Westminster, s. ii. 
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THE STATUTE AND THE LEGAL STATUS 
OF SOUTH AFRICA 

I 

T he application of the Statute of Westminster to the 
Union of South Afiica was, in. many respects, a less 
complicated matter than it had been in the case of the 
Dominions so far discussed. Unlike Canada and Aus- 
tralia the Union was not troubled with the conflicting 
authorities of a federal constitution, and the elaborate 
provisions inserted in the Statute in the case of these 
Dominions to safeguard the rights of the federated units 
were not necessary in the case of South Aflica. Further, 
unlike the unitary Dominions of New Zealand and New- 
foundland, the Union of South Afiica felt no reluctance 
in accepting the increased legal powers which the Statute 
proposed to confer upon those Dominions which wished 
to receive them. In consequence there appeared in the 
Statute no qualifying clause to restrict its operation with 
respect to the Union. The Government and Parliament 
of the Union were prepared to accept the fullest powers 
which the Statute was capable of bestowing. 

But while the Union was not troubled with the cott- 
seirvative scruples of some other unitary Dominions nor 
with the specific legal conflicts ofthefederal Dominions, it 
possessed some of the political conflicts of a unified rather 
than of a united state. In consequence the Constitution 
of the Union* contained certain safeguards to protect the 
rights of the original colonies which went to make up the 

» See W. P. M. Kennedy and H. J. Schlosberg, Tht Lean and Claim qf 
the South African Constitution. 
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Union. By section 152 of the South Africa Act, 1909, 
the ParKament of the Union was empowered to repeal 
or alter any of the provisions of the Act, subject to the 
proviso that no provision of the Act, for the operation of 
which a definite period of time was prescribed, should be 
repealed or altered during that period; and further that 
no repeal or alteration of section 152 itself, or of sections 
33 and 34 (until the number of iftembers of the House of 
^sembly had reached the limit therein prescribed or 
until a period of ten years had elapsed after the estab- 
lishment of the Union, whichever was the longer period), 
or of sections 35 and 137, should be valid unless the Bill 
had been passed by both Houses of Parliament sitting 
together, and at the third reading had been agreed to by 
not less than two-thirds of the total number of members 
of both Houses. These sections thus safeguarded were 
referred to as the ‘entrenched clauses’ of the South Africa 
Act. The general effect of section 152 was that difficulties 
were placed in the way of an amendment of those por- 
tions of the Act which regulated the proportionate 
representation of the original four colonies in the Hou^e 
of Assembly (ss. 33 and 34) ; which safeguarded the con- 
tinuance of the native franchise in Cape Province (s. 35) ; 
and which guaranteed the equality of the English and 
Dutch languages (s. 137). Section 152 was itself safe- 
guarded also, in order that the requirements therein 
contained for a two-thirds m^'ority in a joint session 
might not themselves be repealed by a simple majority 
in separate sessions. So long as 'the Colonial Laws 
Validity Act was in force in the Union, the requirements 
of section 152 were tmalterable by the Union Parliament 
exceptin accordance with the procedure there laid down. * 

* Kennedy and Schlosberg, op, cit,, pp. 99-100. 
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It was feared that the imqualified extension of section 2 
of the Statute to the Union Parliament would destroy the 
legal safeguard provided in section 152, and that the 
Union Parliament would be empowered to repeal or alter 
any section of the South Africa Act, including section 
152, by the process of ordinary legislation. A section 
of opinion in the Union, consequently, desired the in- 
sertion of some reservation in the Statute in so far as the 


‘entrenched clauses’ were concerned. Their fear proved 
justified. For in 1937 the Union Supreme Court decided 
that, with the repeal of the Colonial Laws Validity Act 
so far as the Union was concerned, the Union Parlia- 
ment became thereby a sovereign legislature of the same 
kind as the United Kingdom Parliament. They rejected 
the view that it remained controlled by the provisions of 
the Constitution from which its powers were derived, or 
that, in particular, it must exercise its power to amend 
the Constitution in accordance with the procedure laid 
down in section 152 imtil that section had itself been 
amended, again in accordance with the prescribed pro- 
cedure.* However, when in the South Afidcan Parliament 


during the debates in 1931 on the Resolution request- 
ing the passage of the Statute by the United Kingdom 
Parliament, the question of a safeguard wzis raised, 
notably by General Smuts, the leader of the Oppo- 
sition,* the Government were unwilling to accept this 
proposal. But, by agreement between General-Hertzog, 
the Prime Minister, and General Smuts, the Resolu- 


tion requesting the passage of the Statute was agreed to 
‘on the understanding that the proposed legislation will 


* Ndlwana v. Hqfm^, [i937] A,D. 229. 

* See House of Assembly Debates^ vol. 17, cols. 2397-2403, and 2736- 
2763; Senate Debates, 1931, cols- 479-487. 
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in no way derogate from the entrenched provisions of the 
South Africa Act’, these words being an amendment by 
General Smuts. The view of the Government and its 
supporters might be stated in the words of Dr. Stals in the 
House of Assembly: . . I think that no one in the House, 
or in the Union, doubts the moral obligation of the 
Parliament and the people to respect the basic principle 
in our constitution, and therefore it appears to me to be 
unnecessary to include a provision for securing it.’* 

This resolution had no legal force, but it may well 
become a constitutiojjal convention. In this connexion 
it is interesting to notice that the Speaker of the House 
of Assembly gave it as his view in 1934 ‘for the guidance 
of honoiurable members’ that ‘if it is desired to amend or 
repeal any of the entrenched clauses, then the procedure 
laid down in the South Africa Act must be followed’;® 
and that this procedure, though urmecessary in law, 
was followed % the Union Parliament when legisla- 
tion abolishing the Cape native franchise, provided for 
in ‘entrenched’ clause 35 of the South j'^ca Act, was 
passed in 1936. 

In strict law, however, the Statute applied without 
qualification to the Union. But in considering the 
extent to which the Statute removed or made possible 
the removal of those legal inequalities of status to which 
SouthAfnca was subject theretofore, it will be convenient 
to discuss along with the Statute two Acts of the Union 
Parliament which were passed in 1934. They are the 
Status of the Union Act, 1934,® and the Royal Executive 


' Houseqf Assembly Debates,'fo\.i‘j,<!A.i‘jZ 2 ‘ Senator Malan expressed 
the same view, Senate Debates, 1931, col. 484. 

* Kennedy and Schlosberg, op. cit., p. 103. 

’ No. 69 of 1934, The Act is printed as Appendix III to this book. 



LEGAL STATUS OF SOUTH AFRICA 243 

Functions and Seals Act, 1934.* To the former Act there 
were scheduled, in English and in Afrikaans, the entire 
Preamble and sections 1-6, ii, and 12 of the Statute of 
Westminster, with certain slight verbal alterations.^ The 
portions thus scheduled are, by section 3 of the Status 
Act, deemed to be an Act of the Parliament of the Union 
and are to be construed accordingly. The significance 
of these Acts^ goes far beyond the mere removal of legal 
inequalities of status as between the Union and the 
United Kingdom. Their chief importance lies in the 
modifications they introduced in the domestic constitu- 
tional structure of the Union.'* It is proposed, however, 
to concentrate attention here on the narrower and less 
important question of the extent to which these Acts, in 
conjunction with the Statute, remove certain of those 
legal inequalities in the status of South Afiica whose 
nature and extent have already been discussed. 

2 

Consider first the relations of the Union Parliament 
and the United Kingdom Parliament. Before the passj 
ing of the Statute, the United Kingdom Parliament was 
obliged by the convention declared in 1930 not to exer- 
cise its legal power to mahe laws for the Union otherwise 
than at the request or with the consent of the Union. 
The Statute confirmed that convention in paragraph ^ 

* No. 70 of 1934. The Act is printed as Appendix VIII to Kennedy 
and Schlosberg, op. cit. 

^ c.g. the reference in s. i of the Statute to the Dominions other tha^ 
South Africa is omitted, and also the reference to ‘State* in s. 1 1. ; 

3 The main objects which the Union Government sought to achiev^ 
by the passing of the Acts were explained by the Minister introducing 
the Bills in House of Assembly Debates^ voL 23, cols. 1 864-76. 

^ See H. J. Mandelbrotc, ‘The Royal Prerogative in the Union’ in 
Sotah African Law Jowmaly vol. 53, p. 426. 

l1 
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of the Preamble, and supplemented it with the rule of 
construction in terms of strict law in section 4. But this 
did not satisfy completely the South African desire for 
equality. For it was admitted that, in spite of the 
requirement in section 4 that no Act of the United 
Kingdom Parliament should be deemed to extend to a 
Dominion unless it was declared in that Act that that 
Dominion had requested and consented to the enact- 
ment thereof, none the less it could be held, on the 
hitherto accepted doctrine of sovereignty, that any sub- 
sequent Act of the United Kingdom Parliament which 
referred in terms to South Africa, must be deemed to 
extend to South Africa, and to constitute a repeal ^0 
tanto of section 4, so far as South Africa was concerned. 
And, even assuming that section 4 remained unrepealed, 
was it not still possible for that Parliament to pass an Act 
containing a declaration, in accordance with the terms 
of section 4, that that Act was passed with the request 
and consent of South Africa, zilthough no such request 
and consent had,' in fact, been given? And would not 
such an Act extend to South Africa as part of the law 
thereof? 

It appeared, therefore, that whether section 4 was 
respected by the United Kingdom Parliament or not, 
a legal inequality of status remained. To meet this and 
other difficulties, it was enacted in section 2 of the Status 
Act that: 

the Parliament of the Union shall be the sovereign legisla- 
tive power in and over the Union, and notwithstanding 
anything in any other law contained, no Act of the Parlia- 
ment of the United Kingdom and Northern Ireland* passed 

' The correct title of the United Kingdom Parliament, under the 
Royal and Parliamentary Titles Act, 1927* 5 * 2, was the ‘Parliament of 



LEGAL STATUS OF SOUTH AFRICA 245 

after the eleventh day of December, 1931,* shall extend, or 
be deemed to extend, to the Union as part of the law of the 
Union, unless extended thereto by an Act of the Parliament 
of the Union, 

It is doubtful whether section 2 of the Status Act 
succeeds or was intended to succeed in imposing a re- 
striction upon the United Kingdom Parliament. If it 
should happen that section 4 of the Statute be explicitly 
or impliedly repealed by the United Kingdom Parlia- 
ment, then it might be argued that section 2 of the 
Status Act alone would not be sufficient to prevent the 
extension to South Africa, as part of the law of South 
Africa, of Acts passed by the United Kingdom Parlia- 
ment expressly referring to South Africa, If, on the 
other hand, section 4 of the Statute is observed in form 
by the United Kingdom Parliziment, though, in fact, no 
request and consent has been obtained from the Union, 
then it might be argued that section 2 of the Status Act 
could only be effective if construed as an amendment of 
section 4; for section 2 purports to substitute the words 
‘unless extended thereto by an Act of the Parliament of 
the Union’ for the words ‘unless it is expressly declared 
in that Act that that Dominion has requested, and con- 
sented to, the enactment thereof’, in section 4. This 
cannot be effective unless a Dominion parliament has 
power to amend the Statute of Westminster.* But it 
would seem possible to avoid these difficulties by the 

the United Kingdom of Great Britain and Northern Ireland’, but the 
words ‘of Great Britain* were omitted in the Status Act. 

^ The day upon which the Statute of Westminster received the Royal 
Assent 

* See Mr. Latham*s view in Australian Cmmomvealth Parliammtaiy 
Debates^ voL 131, p. 4069. Printed in Keith, Speeches and Documents on the 
British Dominions^ p. 272* See also Keith’s view, ibid.^ Introduction, p. xxx. 
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following argument. Section 2 of the Statute gave power 
to a Dominion Parliament to repeal or amend ‘any 
existing or future Act of Parliament of the United King- 
dom’, to which a Dominion law, passed after the enact- 
ment of the Statute, is repugnant. Section 2 of the Status 
Act might be described, therefore, as no more than the 
repeal in advance of hypothetical futme Acts of the 
United Kingdom Parliament in so far as they purport to 
extend to the Union as part of the law of the Union, 
unless and until such Acts are extended to the Union by 
by the Union Parliament. This would be a perfectly 
valid exercise of the power given in section 2 of the 
Statute. It would be effective to prevent the operation 
in the Union, until extended thereto by the Union 
Parliament, of any United Kingdom Act whether passed 
in accordance with the provisions of section 4 of the 
Statute in fact as well as in form, or whether passed in 
accordance with the provisions of section 4 in form only, 
or whether amounting to a repeal or amendment, express 
or implied, of the provisions of section 4. 

But quite apart from consideration of the respective 
powers of the Union Parliament and the United King- 
dom Parliament, it has been argued that section 2 of the 
Status Act raises a further difficulty. For it might con- 
ffict with section 4 of the Statute in so far as section 4 has 
been enacted in the Schedule to the Status Act, and has 
been declared to be part of an Act of the Union. If the 
two sections cannot be reconciled in accordance with 
the above zirgument, then it would be necessary to decide 
which of the two provisions is to prevail. 

It is true, of course, that the legal inequality of status 
of the Union Parliament in relation to the powers of the 
United Kingdom Parliament to make laws for the Union • 
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remains even after the passing of the Status Act, because 
the United ELingdom Parliament may, in law, repeal 
section 2 of the Statute. 

The Statute removed by sections 2, 3, 5, and 6 the 
legal inequalities imposed upon South Africa by the 
existence of the Colonial Laws Validity Act, the lack of 
a general power to make laws with extra-territorial 
effect, and, the requirements of reservation or similar 
restrictions imposed in the Merchant Shipping Act, 
1894, and the Colonial Courts of Admiralty Act, 1890. 
No qualifications were imposed on this grant of power. 
In the words of the spokesman of the Union Govern- 
ment at the time of the introduction of the Status of the 
Union Bill: ‘South Africa accepts to the fullest possible 
extent this offer of autonomy*.* 

Since the Union Parliament, imlike the federal parlia- 
ments of Canada and Australia, was not restricted in the 
area of its subject-matter, but possessed, under section 59 
of the South Afiica Act, ‘full power to make laws for the 
peace, order, and good government of the Union’, it 
acquired by section 2 of the Statute — even on the con- 
servative interpretation of section 2 — a power to amend 
any United Kingdom Act whatsoever in so far as it was 
part of the law of the Union. And, as decided in 
Ndlwana v. Hojm^, it was not restricted as to manner 
and form in respect of its power to amend the South 
Afiica Act in certain matters. Fiurther, it is submitted, it 
obtained power to repeal' or amend the Statute itself. 
In the result, therefore, the Union Parliament acquired, 
on the conservative interpretation of section 2, a power 
substantially identical widi that which it would acquire 
on the liberal interpretatioii of section 2. 

^ H<me of Assembly Debates^ vol. 23, col. 1866. 
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Before the passing of the Statute the Union was subject 
to disallowance,* to discretionary reservation, and to 
obligatory reservation under instructions and under 
the provisions of sections 64 and 1 06 of the South Afiica 
Act and paragraph 25 of the Schedule to the Act. The 
inequalities involved in the exercise of the powers of 
disallowance, of discretionary reservation, and of obliga- 
tory reservation had been abolished by convention in 
1930. The Union Parliament, moreover, had authority 
to abolish the power of disallowance and all forms of 
reservation from the South Africa Act, subject in certain 
specified cases to reservation of the Bills purporting to 
make these changes.* The effect of the Statute was, if 
anything, to strengthen this power, but it did not release 
the Union Parliament from the requirements that such 
legislation must itself be reserved. In fact disallowance 
and reservation were dealt with in the Status of the 
Union Act, and the procedure prescribed by the South 
Afiica Act was followed. 

The power of disallowance was repealed from the 
South Afiica Act by section 1 1 (2) of the Status Act, but 
this repeal was not to have effect until proclaimed by the 
Grovemor-General. For, in the absence of the power of 
diszdlowance. South Afiica would have been unable to 
comply with the third of the Treasury Rules und^ the 
Colonial Stock Act, 1900, with the result that its stocks 
would have been unable to enjoy the status of trustee 
securities. It was necessary therefore to postpone the 
coming into effect of the repeal of disallowance until an 
alternative arrangement for South Afiican stocks could 
be made with the United Kingdom. This led to the 
passing of the Colonial Stock Act, 1934,* by the United 

* s. 65 of South Afiica Act » By s. 64. ’ 24 & 25 Geo. 5, c. 47. 
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Kingdom Parliament and the provision therein of an 
alternative form of undertaking in respect of Dominion 
stocks whereby the exercise of disallowance was avoided. 
South Africa, having passed the necessary legislation, 
took advantage of this alternative, and the repeal of dis- 
allowance' came into effect. 

In respect of reservation, the Governor-General’s 
power to reserve Bills limiting the matters in regard to 
which special leave to appeal to the Judicial Committee 
may be asked,® and his power to reserve Bills altering the 
terms of the Schedule to the Act relating to the govern- 
ment of the native territories when transferred to the 
Union,® were not repealed by the Status Act. But the 
remaining powers of reservation — discretionary and 
obligatory — ^were repealed by sections 8, 9, and ii (i) of 
the Status Act.^ The Governor-General retained a is- 
cretion, and the power to issue instructions to him 
remained, but this discretion must be exercised according 
to his instructions. And since by section 4 of the Status 
Act, the King was required to exercise his functions ‘on 
the advice of His Ministers of State for the Union’, the 
King’s instructions to the Governor-General would be 
issued on the advice of South African ministers.® More- 
over this discretion was not a discretion to reserve, but 
a discretion to assent or withhold assent to Bills. It was 
explained that the power to withhold assent was retained 

* Except from para. 20 of the Schedule. See above, p. 129. * s. 106. 

3 ss. 150 and 151 of the Act, and paragraph 25 of Schedule. 

* The repeal involved an amendment of s. 64 of the South Africa Act, 

and by the terms of this section such amending legislation itself was 
required to be reserved. Accordingly the Status of the Union Bill was 
reserved by the Governor-General and assented to by the King on the 
advice of the Prime Minister of the Union. Sec Kennedy and Schlos- 
berg, op, cit.i p. 617. s See below, p. 254. 
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for administrative convenience, in order that a Bill, duly 
passed by the two houses of the legislature but found for 
some reason to be unsuitable or unnecessary, might be 
prevented fix)m acquiring force of law.* 

The exercise of the powers and functions of the King 
and of the Governor-General in respect of the Union 
were, indeed, subjected to considerable regulation in rules 
of strict law by the terms of the Status Act and the Royal 
Executive Functions and Seals Act. For the present 
purpose, however, it is enough to mention that the latter 
Act authorized the setting up of a Great Seal of the 
Union, the custody of which was confided to the Prime 
Minister of the Union or his deputy. The existence and 
use of this Great Seal removed in particular the legal 
inequality which had persisted in the conduct of 
foreign affairs on behalf of the Union until 1934, from 
the necessity of making use of the Great Seal of the 
Realm, the release of which required the formzil inter- 
vention of a Secretary of State of the United Kingdom.* 
Since the passing of the Royal Executive Functions and 
Seals Act the conduct of foreign relations by the Union is 
constitutionally under the complete control of Union 
ministers. 

In exercising its powers under the Statute the Union 
Parliament was bound by similar rules to those which 
regulated the Parliaments of the other Dominions and 
the United Kingdom. First of all, in virtue of the con- 
vention agreed upon in 1926, projected legislation 
in the Union Parliament which might affect some other 
part of the Commonwealth should be preceded by 

* House of Assembly Debates, vol. 23, col. 1868. 

* The Irish Free State similarly had its own Great Seal since 193X9 
and Canada passed its Seals Act in 1939 with similar effect. 
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consultation between the Union Government and the 
Governments of the other Members of the Conmion- 
wealth affected. This convention remained unaffected 
by the passing of the Statute. It was stated in the Union 
House of Assembly that consultation had occurred 
between the Union Government and the United King- 
dom Government before the Status Bill, was introduced, 
but that such consultation had been confined to the 
questiop of the removal of disallowance and of the 
arrangements which should be made in consequence. 
It would appear that the convention was somewhat 
narrowly interpreted. On the other hand, it was stated 
that the Status Bill and the Royal Executive Functions 
and Seals Bill had been submitted to the King for his 
consideration, and that in so far as His Mjqesty’s interest 
was affected by the Bill, the King had expressed his 
willingness to place the matter in the hands of the Union 
Parliament.* 

Then there were the rules regulating legislation alter- 
ing the law touching the Succession to the Throne or the 
Royal Style and Titles. In the first place, by virtue of 
the convention agreed upon in 1930, any such legislation 
passed by the Union Parliament required the assent of 
the Parliaments of all the other Dominions and of the 
United Kingdom. The Statute affirmed this conven- 
tional rule in paragraph 2 of the Preamble. The Union 
Parliament enacted it in the Schedule to the Status Act 
in which the Preamble appears. In the second place, 
in virtue of the same convention agreed upon in 1930, 
any such legislation by the Parliament of any other 
Dominion or of the United Kingdom, required the 
assent of the Parliament of the Union and the Parlia- 

* House of Assembly Debates^ vol. 23, col. 1878. 
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ments of all the other Members of the Commonwealth. 
The Statute affirmed this conventional rule in para- 
graph 2 of the Preamble and the Union Parliament 
enacted it in the schedule to the Status Act. In the 
third place, by virtue of the two conventions agreed 
upon in 1930, any such legislation by the Parliament 
of the United Kingdom which was to extend to the 
Union as part of the law of the Union required not only 
the assent of the Parliament of the Union and of the 
Parliaments of all the other Dominions, but also the 
request and consci.. of the Union. This conventional 
rule was affirmed in paragraphs 2 and 3 of the Preamble 
to the Statute, and as thus affirmed extended to the 
Union. It was, moreover, enacted in the Schedule to 
the Status Act. In addition, so much of the rule as re- 
quired the request and consent of the Union was supple- 
mented by the rule of construction in section 4 of the 
Statute. To this must be added section 2 of the Status 
Act, which, if effective, required legislation by the Union 
Parliament before any such legislation by the United 
Kingdom Parliament could extend to the Union as part 
of the law of the Union. On the other hand, there was 
a further provision of the Status Act which governed the 
position in South Africa. It was provided by section 5 of 
the Act that the words ‘heirs and successors’ of the King, 
when referred to in the South Africa Act, 1909, ‘shall be 
taken to mean His Majesty’s heirs and successors in the 
sovereignty of the United Kingdom of Great Britain and 
Ireland as determined by the laws relating to the succes- 
sion of the Crown of the United Kingdom of Great 
Britain and Ireland’.' By this section any alteration in 

^ It is interesting to notice tliai the obsolete term ‘United Kingdom of 
Great Britain and Ireland' is here used. 
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the law relating to the succession of the Crown of the 
United Kingdom made by the United Kingdom Parlia- 
ment would automatically cause an alteration in the law 
of the Union, by the express provision of the Union 
Parliament expressed in the Status Act. It may be sub- 
mitted, however, that this does not mean that any such 
alteration by the United Kingdom Parliament extends 
to the Union as part of the law of the Union. The Union 
law will change because the United Kingdom law has 
changed, but the Union law will not be changed by the 
extension of the Uni ted Kingdom lawtotheUnion.' It is 
not a case of legislation of the kind contemplated either 
in section 4 of the Statute or section 2 of the Status Act. 

There remained the legal inequality of the appeal by 
special leave to the Judicial Committee. Before the 
passing of the Statute the Union Parliament possessed 
power to restrict the matters in which leave to appeal 
might be asked, subject to reservation of such legislation, 
and to the proviso that the right of appeal under the 
Colonial Courts of Admiralty Act, 1890, should not be 
affected. The passing of the Statute gave full power to 
the Union Parliament to abolish the appeal completely. 
In the Status Act, however, no alteration was made in the 
position, and the reservation requirement was retained. 
An agitation to abolish the appeal arose when the Judi- 
cial Committee gave special leave in 1934 in the case 
of Pearl Assurance Co. v. the Union Government,^ but the 

' In the same way, if the Union Parliament had defined the words 
*heirs and successors’ as ‘the heirs and successors of the King of Norway 
as determined by the law of Norway’, an alteration in the law by the 
Norwegian Parliament would cause an alteration in the law of the 
Union, but it would not follow that the Norwegian Parliament possessed 
or was exercising power to legislate in and for the Union. 

[1934] A.C. 570. 
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Government refused to act. In January 1937 a private 
member’s Bill providing for the abolition of the appeal 
was introduced in the House of Assembly,* but in the 
course of the debate it was made clear that though the 
Government did not regard the Judicial Committee as a 
completely satisfactory court of appeal from the Union,* 
it was not prepared to take action to abolish the 
appezil so long as there was a considerable section of 
opinion in the Union prepared to see in such action an 
attempt to break up the British Commonwealth. And 
in the meantime the infrequency of appeals was a suffi- 
cient safeguard.* The Bill was defeated by 70 votes to 1 9. 

It may be added that in 1937 new Letters Patent and 
an Instrument of Instructions* were issued to the 
Governor-General by the King on the advice of the 
Prime Minister of the Union. This Instrument, unlike 
its predecessor, contained no instructions to reserve Bills. 
The statutory requirements to reserve, by section 106 of 
the South Africa Act and para. 25 of the Schedule, 
remain unimpaired however, as has been mentioned 
already. 

* House of Assembly Debates^ voL 28, col. 30. 

* General Smuts, Minister for Justice ibid., col. 247. 

3 Col.D. Reitz, Minister of Agriculture and Forestry, ibid., cols. 226-7. 

4 See Constitutions of All Countries, vol. i, pp. 183 ff. 
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THE STATUTE AND THE LEGAL STATUS OF 
THE IRISH FREE STATE AND EIRE 

I 

T he Statute of Westminster contained no provision 
restricting the scope of its operation in the case of the 
Irish Free State. The Oireachtas or legislature of the 
Free State, established by the Constitution of 1922, 
acquired the fullest powers which the Statute was 
capable of bestowing. This unqualified grant of power 
was not passed through the United Kingdom Parlia- 
ment without a protest. Amendments were moved, 
notably by Colonel Gretton in the House of Commons^ 
and by Lord Danesfort in the House of Lords^ to provide 
that nothing in the Statute should be deemed to apply 
to the alteration, amendment, or repeal of the Irish Free 
State (Agreement) Act, 1922, the Irish Free State Con- 
stitution Act, 1922, or so much of the Government of 
Ireland Act, 1 920, as continued to be in force in Northern 
Ireland. The object of these amendments was to ensure 
that the Free State legislature should possess no greater 
power to amend the Free State Constitution after the 
passing of the Statute than it had before. That is to say, 
it was intended to confer upon the Free State the same 
status in this respect as Canada, Australia, and New 
Zealand. 

The fact that these amendments were moved at all 
showed that some members at least of the United King- 
dom Parliament had failed to grasp or were unwilling to 


^ 260 /f.C. 5 s., 303. 


83 H , L , Deb.y 5 s., 231. 
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accept the plain implications of the declaration of 
equality of status in 1926, and its elaboration in 1929 
and 1930. This impression is confirmed by a study of 
certain of the speeches made in the course of the debate.’' 
The constitutional position, however, was clear. In 
1930 it had been agreed by convention that no law 
thereafter made by the Parliament of the United Kdng- 
dom should extend to a Dominion otherwise than at the 
request and with the consent of that Dominion.* Canada, 
Australia, and New Zealand had requested and con- 
sented to the insertion in the Statute of certain qualifica- 
tions in so far as their Constitutions were concerned, and 
consequently the United Kingdom Parliament was con- 
stitutionally competent to enact the Statute as thus 
qualified in respect of those Dominions. But the Irish 
Free State, as also the Union of South Africa, had re- 
firained from requesting the insertion of any such quali- 
fying clauses, and therefore the United Kingdom 
Parliament was not constitutionally competent to enact 
the Statute with any such qualifications in respect of the 
Free State or the Union. 

At the same time it is necessary to emphasize that, 
although the United Kingdom Parliament was not con- 
stitutionally competent to enact clauses in respect of the 
Free State unless the Free State had requested and con- 
sented to the enactment thereof, it was not constitu- 
tionally botmd to enact any and every clause which the 
Free State had requested and consented to. It might 

* e.g. Mr, Winston Churchill’s speeches (259 H,C, Deh.^ 5 s., 1 188-^9, 
and 260 H.C, Deb,, 5 s., 326-31) and Lord Salisbury’s speech (83 H,L, 
Deb.y 5 s., 187-95). Contrast the maiden speech of Mr. D. Somervell (as 
he then was), 259 H,C, Deb,, 5 s., 1222-6, and Mr. Amery’s speech, 
ibid,, especially 1205. 

* Adopting para. 54 of OJDX. Report, 



THE IRISH FREE STATE AND EIRE 257 

refuse to enact such clauses xinless and until the Free 
State agreed to some amendment in accordance with the 
wishes of the United Kingdom Parliament If, and in 
so far as. Colonel Gretton and Lord Danesfort intended 
by their moving of amendments, to do no more than 
secxire that Parliament should not pass the clauses as 
they stood, but should refrain from taking any action in 
respect of the Free State until the Free State requested 
and consented to the enactment of the clauses with safe- 
guards, then their action would appear to be in accor- 
dance with constitutional convention. But in so far as 
they proposed the enactment of the clauses with safe- 
guards which the Free State had not requested and con- 
sented to, they intended action contrary to constitu- 
tional convention. And in fact no such request and con- 
sent was forthcoming from the Free State. The United 
Kingdom Government was bound, therefore, to resist 
the amendments of Colonel Gretton and Lord Danesfort. 
When, at one stage in the discussion of the Statute of 
Westminster Bill, it looked as if the Secretary of State 
for the Dominions was proposing to consider the possi- 
bility of including some such amendment, there was an 
immediate protest to the Prime Minister from Mr. Cos- 
grave, the President of the Executive Council of the Irish 
Free State.* Finally, when the Solicitor-General had 
made clear the impossibility of accepting any amend- 
ment which had not been requested and consented to 
by the Free State, the amendment in the House of 
Commons was defeated by 360 votes to 50.^ Lord 

' Tlie letter was quoted in lull by the .Secretary of State for the 
Dominions in the House of Commons (260 H.C. Deb., 5 s., 311). It is 
printed in Keith, Sf'ceches and DocumeiUs on the Britifk Dominions, p. 302. 

* 260 H.C. Deb., 5 s., 354. 
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Danesfort’s similar amendment in the House of Lords 
was withdrawn after debate.* 

To what extent, then, did the unqualified application 
of the Statute to the Free State remove or make possible 
the removal of those inequalities of status to which 
the Free State was subject theretofore? The question 
must be answered first from the standpoint of the ‘Irish’ 
view, illustrated in Ryan's Case, of the legal basis of the 
Free State Constitution, and second from the standpoint 
of the ‘British’ view, illustrated in Moore's Case, in the 
sense in which those two views have been expounded in 
Chapter IV above. 

2 

Before the passing of the Statute, the United Kingdom 
Parliament was bound in convention, on the Irish view, 
not to exercise its legal power to make laws for the 
Free State except with the request and consent of 
the Free State. That Parliament had in effect boimd 
itself in 1922® not to make such laws except where, ‘in 
accordance with constitutional practice. Parliament 
would make laws affecting other self-governing Domi- 
nions’, and the declaration of constitutional practice 
finally made in 1 930 therefore placed the position beyond 
doubt. The passing of the Statute meant the reaflSrma- 
tion of the conventional rule in paragraph 3 of the Pre- 
amble, and the enactment of the new rule of construction 
in section 4. 

Before the passing of the Statute, the Free State was 
subject, on this Irish view, to the overriding supremacy 
of United Kingdom legislation extending to the Free 
State by express words or necessary intendment, in 

' 83 H.L. Deb., 5 5., 245. 

* Irish Free State Constitution Act, 1922, s. 4. 
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accordance with the provisions of the Colonial Laws 
Validity Act, 1865. But the Irish Free State (Agree- 
ment) Act, 1922, and the Irish Free State Constitution 
Act, 1922, of the United Kingdom Parliament, did not 
so extend to the Free State. The Constituent Act and 
its scheduled Constitution and Treaty, enacted by the 
Third Ddil, were unaffected by the provisions of either 
of these United Kingdom Acts or of the Colonial Laws 
Validity Act itself. The passing of the Statute had the 
effect of removing the fetter imposed by the Colonial Laws 
Validity Act upon the Oireachtas, and the Oireachtas 
was empowered by the Statute to repeal or amend any 
existing or future Act of the United Kingdom Parliament 
to which a Free State law, otherwise valid, was repug- 
nant, in so far as such United Kingdom Act formed part 
of the law of the Free State.^ But in as much as the 
Constituent Act and its Schedules did not form part of 
an Act of the United Klingdom Parliament extending 
to the Free State as part of the law of the Free State, the 
power of the Oireachtas to amend or repeal the Consti- 
tuent Act, the Constitution, and the Treaty was not 
directly increased or diminished by the passing of the 
Statute. The constituent power of the Oireachtas was 
confined as before to ‘amendments of this Constitution 
within the terms of the Scheduled Treaty’.* It followed 
therefore that the Constitution (Removal of Oath) Act, 
passed by the Oireachtas in 1933,* in so far as it pur- 
ported to repeal section 2 of the Constituent Act was 
ultra vires, and in so far as it ptuported to delete the 

^ By s* 2, and adopting the conservative interpretation, 

* Article 50 of the Constitution. 

3 No. 6 of 1933. The Bill is printed in Keith^ Speeches emd Documents on 
the British Dominions, pp. 469-70. 
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words ‘within the terms of the Scheduled Treaty’ from 
Article 50 of the Constitution was ineffective.* The 
supremacy of the Treaty was asserted in section 2 of the 
Constituent Act, and the Oireachtas obtained no power 
to amend the Constituent Act from the passing of the 
Statute. 

On the other hand, in so far as the passing of the 
Statute made any alteration in the position of Canada 
‘in relation to the Imperial Parliament and Government 
and otherwise’, and in particular, in so far as the passing 
of the Statute made any alteration in ‘the law, practice, 
and constitutionzil usage governing the relationship of 
the Crown or the representative of the Crown and of the 
Imperial Parliament to the Dominion of Canada’, to 
that extent, it might be argued, the passing of the Statute 
altered the position of the Irish Free State ‘in relation to 
the Imperial Parliament and Government and other- 
wise’, and altered ‘the law, practice and constitutional 
usage governing the relationship of the Crown or the 
representative of the Crown and of the Imperial Parlia- 
ment’ to the Irish Free State. For, as has been seen. 
Article 2 of the Treaty had conferred upon the Irish 
Free State the same status as the Dominion of Canada 
in these respects. Unless, therefore, it was to be argued 
that the status of the Free State was the status of Canada 
in 1921 ‘put into cold storage’,^ to use Mr. Amery’s 
words, any development in the status of Canada which 
w^s brought about by the passing of the Statute would 
extend also to the Free State. Thus, if as a result of the 
passing of the Statute, certain of the inequalities of status 
to which Canada had been subject theretofore were re- 

* Gf. FitzGibbon J. in The State {R^an) v. Lennon, [1935] I.R. 170 at 
pp. 226-7. * 259 H.C. Deb,, 5 s., 1205. 
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moved or made possible of removal by Canada, the Irish 
Free State would acquire power to remove such in- 
equalities and could exercise it in complete conformity 
with the Constituent Act and the Constitution, for tuiy 
such amendments would be within the terms of the 
Scheduled Treaty. 

The consequences of this argument may be seen when 
the power of reservation is considered. Before the passing 
of the Statute the Free State was subject to discretionary 
reservation,^ as Canada was also, and to obligatory 
reservation under the terms of the Merchant Shipping 
Act, 1894, and the Colonial Courts of Admiralty Act, 
1890. The inequality involved in the exercise of the 
former power was abolished by convention in 1930.* 
But in law it was not abolished. The Oireachtas, there- 
fore, lacked power to repeal reservation from the Con- 
stitution, so long as reservation remained in Canada. 
In 1930 an undertaking was given, moreover, that the 
United Kingdom Government would ask Parliament to 
pass legislation abolishing reservation, if so requested by 
Canada. But the adoption of a convention did not alter 
the law. The passing of the Statute made no alteration 
in the position. The Canadian Parliament obtained no 
power under the Statute to amend the British North 
America Act, r 867, in which the requirement for reserva- 
tion was enacted. In law reservation remaine<% and 
until it was removed from the Canadian Constitution the 
Free State must, in law, remain subject to it. On this 
view, therefore, the Act of the Oireachtas in rpgg^ which 
purported to delete from the Constitution the power of 

^ Article 41 of the Constitution. 

* The power had in fact never been exercised. Keith, 3rd series, 

vol. xvi, p. 137. ^ No. 44 of 1933. 
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reservation, and also the power of the Representative of 
the Crown to refuse assent to Bills, was invalid. In 
respect of reservation requirements under the Merchant 
Shipping Act and the Colonial Comts of Admiralty Act, 
however, the Statute removed these legal inequalities 
completely.* On the other hand, if the Oireachtas 
lacked power to legislate with extra-territorial effect 
(which was doubtful), the Statute removed the lack.* 
No inequality of status had been involved in any case.^ 
In exercising its legislative power the Oireachtas was 
subject, on the Irish view, to rules similar to those which 
bound the other Dominions. Thus, in virtue of the con- 
vention agreed upon in 1926, projected legislation by the 
Oireachtas which might affect the interests of other 
Members of the Commonwealth, should be preceded 
by consultation between the Free State Government and 
the Governments of the other affected Members of the 
Commonwealth. The Statute made no alteration in 
this conventional rule. Then there were the three rules 
regulating the passing of legislation to alter the law 
touching the Succession to the Throne or the Royal 
Style and Tides. In the first place, in virtue of the 
convention agreed upon in 1930, any such legislation by 
the Oireachtas must receive the assent of the Parliaments 
of an the other Dominions and of the United Kingdom. 
The Oireachtas approved this convention. The Statute 
affirmed it in paragraph 2 of the Preamble, so far as 
the United Kingdom Parliament was concerned. In 
the second place, in virtue of the same convention 
of 1930, any such legislation passed by the Parliament 
of any other Dominion or of the United Kingdom must 
receive the assent of the Oireachtas and of the ParUa- 

* By ss. 5 and 6. ^ By s. 3. ^ See p. ng above. 
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ments of all the other Members of the Commonwealth. 
The Oireachtas approved this convention also. The 
Statute aflSrmed it in paragraph 2 of the Preamble, so 
far as the United Kingdom Parliament was concerned. 
In the third place, in virtue of the above convention 
combined with a further convention of 1930, any such 
legislation passed by the United Kingdom Parliament 
which WM intended to extend to the Free State as part 
of the law of the Free State would require not only the 
assent of the Oireachtas and of the Parliaments of all 
the other Dominions, but also the request and consent of 
the Free State. The Oireachtas had approved this rule. It 
was affirmed also in paragraphs 2 and 3 of the Preamble, 
so far as the United Kingdom Parliament was concerned. 
Moreover, in so far as the rule required ‘the request and 
consent of the Free State’, the Statute supplemented it 
with the rule of construction enacted in section 4. 

It would seem that the Oireachtas possessed power 
to regulate the Succession to the Throne, but it lacked 
power to pass a law to abolish the monarchy completely 
in respect of the Free State, to secede from the Common- 
wealth or to abolish the office of Representative of the 
Crown, so long as Canada accepted tihe Monarchy, and 
the Governor-General, as such legislation would be con- 
trary to the Articles of Agreement. It must be main- 
tained, therefore, that, on the above line of argument, 
the Act* of the Oireachtas in 1936 which purported to 
abolish the office of Governor-General was invalid, 
though the Act* which recognized and regulated the 
functions of the King in the external relations of the 
Free State was valid. 

* Constitution (Amendment No. 27) Act, 1936. No. 57 of 1936. . 

* Executive Authority (External Relations) Act, 1936. No. 58 of 1936. 
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Before the passing of the Statute, the Free State was 
subject, as was Canada also, to the appeal by special 
leave to the Judicial Committee.* The Oireachtas lacked 
power, so long as the appeal existed in respect of Canada, 
to restrict or abolish the appeal. The Statute made a 
change in this position. For it conferred power on the 
Canadian Parliament to abolish the appeal so far as 
Canada was concerned, since the appeal was regulated 
not by the British North America Acts, 1 867 to 1 930, but 
by the Acts of 1 833 and 1 844. The Canadian Parliament 
abolished the appeal in criminal cases in 1933.® The 
subsequent Act of 1933® by which the Oireachtas pur- 
ported to abolish the appeal was, accordingly, valid, at 
any rate so far as criminal cases were concerned. The 
amendment wzis within the terms of the Scheduled 
Treaty, on the view that the status of Canada to which 
the Irish Free State was to conform was not the status of 
Canada in 1921 but the status of Canada in 1933. 

In respect of foreign relations th<‘ Free State had been 
in complete control since its acquisition in 1 93 1 of its own 
Great Seal and the right of direct access to the King. No 
formal intervention by a Secretary of State in the United 
Kingdom was necessary for the conclusion of inter- 
national conventions between the Free State and foreign 
cotmtries, and complete equality of status was thus 
secured. 

It is submitted, then, that if one starts from the view 
of the legal basis of the Free State Constituent Act and 
its Scheduled Constitution aind Treaty which was ex- 
plicitly or implicitly adopted by the Supreme Court of 

* Performing Rights Society v. Bray Urban District Coundly [1930] A.C. 377. 

* The Canadian legislation was upheld in British Coal Corporation v. 

th£ King^ [1935] A.C. 500. ^ No. 45 of 1933. 
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the Free State in Ryar^s Case, then some such conse- 
quences as those outlined above must follow from the 
enactment of the Statute of Westminster and its applica- 
tion to the Free State. On such a view the Statute of 
Westminster did not remove or make possible the re- 
moval of all the legal inequalities of status to which the 
Free State was subject theretofore. The legal status of 
the Free State, on this view, is something less than the 
legal status of South Africa, in relation to the United 
Kingdom Parliament and Government. It may be well 
to repeat here that this particular Irish view, which 
involved the acceptance of Dominion Status and an Irish 
Free State of 26 counties, had never been accepted by 
Mr. de Valera and his supporters, who demanded Re- 
publican Status and a United Ireland, and who regarded 
the Constitution and the Treaty as invalid in so far as 
they failed to embody this ideal. On Mr, de Valera’s 
view, therefore, the Acts referred to above, which pur- 
ported to abolish inequalities from the Constitution, 
and which were passed dming his term of oflBce, were 
all valid in spite of thdr conflict with the Treaty, 
because they brought the Constitution into conformity 
with Republican Status. 

3 

It is proposed to consider next the effect of the Statute 
on the legal status of the Free State if the matter is 
approached firom the view of the legal basis of the Free 
State Constitution which was adopted in Moore's Case. 
Put shortly, the view in that case was that the Constituent 
Act, the Constitution, and the Articles of Agreement ob- 
tained force of law in Great Britain and Ireland by rea- 
son of the passing of an Act of the Imperial Parliament, 
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and that they owed their validity to the same 
authority. Section 2 of the Constituent Act and Article 
50 of the Constitution confined the Oireachtas to the 
making of laws and the amendment of the Constitution 
within the terms of the Scheduled Treaty. There were 
two obstacles which prevented the Oireachtas from re- 
moving this restriction upon its powers. First such 
legislation would have gone beyond the area of its 
powers, for the Oireachtas was confined to amendments 
of the Constitution, and was not empowered therefore 
to amend the Constituent Act. Second, within this area, 
it was confined to amendments of the Constitution in 
accordance with the terms of the Scheduled Treaty. The 
first obstacle was not fully discussed in Moore’s Case, 
though it appears to have been implied in the judg- 
ment. But it might be argued perhaps that their Lord- 
ships did not recognize an obstacle of area in the way of 
the Oireachtas. There is no doubt, however, that they 
did recognize the second obstacle. In their view any 
legislation of the Oireachtas which conflicted with the 
Articles of Agreement was repugnant to the terms of an 
Imperial Act, viz. the Irish Free State Constitution Act, 
1922, and to the extent of such repugnancy was, by the 
Colonial Laws Validity Act, void and inoperative. 

What was the effect of the passing of the Statute? 
There must be two answers to the question, correspond- 
ing to the two views which may be taken of the effect of 
section 2 (2) of the Statute. On the conservative view, 
that the area of power was unaltered, all that section 2 
(2) of the Statute did was to empower the Oireachtas 
to repeal or amend any Act of the United Kingdom 
Parliament (so far as it was part of the law of the Free 
State), to wWch an Act of the Oireachtas, passed after 
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the enactment of the Statute and otherwise valid, was 
repugnant. It did not empower the Oireachtas to repeal 
or amend every Act whatsoever of the United Kingdom 
Parliament so far as it was part of the law of the Free 
State. Now an Act of the Oireachtas to be valid must be 
within the area of its powers, i.e. it must not purport to 
amend the Constituent Act and thus go beyond the 
bounds of the Constitution. On this view, therefore, the 
Oireachtas remained confined, after the passing of the 
Statute as before, to making laws and to amending the 
Constitution within the terms of the Scheduled Treaty, 
but within this area the fetter imposed by the Colonial 
Laws Validity Act was removed. The effect of the 
Statute upon the legal status of the Free State was, on 
this interpretation of section 2 (2), similar to its effect if 
the Irish view in Ryan's Case were adopted. The Oire- 
achtas acquired from the passing of the Statute no in- 
creased power to remove legal inequalities except in so 
far as the passing of the Statute had removed, or had 
conferred upon Canada a power to remove, the same 
legal inequalities in respect of Canada. 

On this line of argument, it would follow that 
the Constitution (Removal of Oath). Act, 1933,^ was 
invalid, on the ground that, as it was already ultra viresy 
the provisions of section 2 (2) of the Statute did not avail 
to make it valid; the Act of 1933,^ which purported to 
abolish the power of reservation, and the Act of 1936,^ 
which purported to abolish the office of Governor- 
General, were invalid on the ground that they con- 
flicted with the Articles of Agreement; but the Act of 
1933,^ which purported to abolish the appeal by special 

^ No. 6 of 1933. * No. 44 of 1933. 

3 No. 57 of 1936. ♦ No. 45 of 1933. 


4303 


o o 



268 THE STATUTE AND THE LEGAL STATUS OF 

leave to the Judicial Committee, was valid, at any rate in 
so far as appeals in criminal cases were concerned, be- 
cause Canada had acquired from section 2 of the Statute 
power to abolish such appeals, and had exercised that 
power.* 

But when the Judicial Committee came to decide in 
Moore's Case whether this Act of the Oireachtas of 1933, 
purporting to abolish the appeal by special leave, was a 
valid enactment or not, it did not follow the above line 
of argument, although the validity of the Canadian 
legislation of 1933 was before the Board for decision in 
the British Coal Corporation Case at the same time, and a 
decision of the Irish question based upon a decision in 
the Canadian case would have been natural. Instead, 
their Lordships adopted what appears to be the liberal 
interpretation of section 2 (2) of the Statute. They held 
that the Statute gave power to the Oireachtas to repeal 
or amend the Constituent Act and that Acts of the 
Oireachtas, passed since the enactment of the Statute, 
which contained amendments of the Constitution which 
were not within the terms of the Treaty, were, in virtue 
of the Statute, valid enactments. ‘The effect of the 
Statute of Westminster’, they said, ‘was to remove the 
fetter which lay upon the Irish Free State Legislature by 
reason of the Colonial Laws Validity Act. That Legisla- 
ture can now pass Acts repugnant to an Imperial Act. In 
this case they have done so.’ The language here is am- 
biguous. If by ‘Imperial Act’ is meant any Imperial Act, 
then it is possible that the Judicial Committee regarded 
section 2 (2) of the Statute as extending the area of the 
powers of the Dominion legislature, and abolishing the 

‘ Cap. 53 of 1932-3. The contrary view was expressed by Lord Hail- 
sham, Dec. 6, 1933, in 90 H.L.Dib., 5 s., 337. 
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former restrictions upon area. On the other hand, it 
may equally well be that they did not recognize that 
any restriction upon area had existed for the Oireachtas 
before the passing of the Statute. In that case, whether 
they took the wider view of section 2 (2) or the narrower, 
the result would be the same. There is nothing in the 
judgment to show conclusively what their Lordships 
intended. The question of area is nowhere explicitly 
discussed. If one may hazard a guess, it looks as if no 
restriction of area was recognized by their Lordships. If 
that is so, we are still left without any indication 
whether they preferred the wider or the narrower in- 
terpretation of section 2 (2). Here again, one may 
guess that they favoured the wider view. 

On the view of section 2 adopted by the Judicial 
Committee in Moore's Case, the effect of the Statute upon 
the legal status of the Free State was sweeping. Put 
shortly, the Statute removed or made possible the 
removal of all the inequalities of status in strict law to 
which the Free State was subject theretofore, with the 
exception, of course, of the inequality involved in the 
continued existence of a power in the United Kingdom 
Parliament to legislate for the Free State. It was true 
that the Free State was bound by a convention as an 
international obligation in the Articles of Agreement, 
which imposed certain inequalities upon the Free State. 
But in strict law — ^municipal law — those obligations were 
removable in virtue of the powers conferred by the 
Statute. 

In consequence of section 2 of the Statute, the Con- 
stitution (Removal of Oath) Act, 1933, which purported 
to repcEil section 2 of the Constituent Act and to delete 
the words ‘within the terms of the Scheduled Treaty’ 
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from Article 50 of the Constitution, was a valid enact- 
ment. And since ‘the Statute of Westminster gave to the 
Irish Free State a power under which they could abro- 
gate the Treaty, and ... as a matter of law, they have 
availed themselves of that power’,^ the Act of 1933* 
repealing reservation and the power of the Governor- 
General to refuse assent to Bills, the Act of 1933^ 
abolishing the appeal by special leave, and the Act of 1 936 
abolishing the office of Governor-General,"^ though re- 
pugnant to the Articles of Agreement, were valid enact- 
ments. It would follow, too, that any enactment of the 
Oireachtas to abolish the monarchy, or to provide 
for secession from the Commonwealth,® or to declare 
neutrality, would in strict law be valid. 

On either British view of the effect of section 2 of the 
Statute, it would be accepted that the Free State was sub- 
ject before the passing of the Statute to the inequalities 
involved in the undefined lack of power to legislate 
with extra-territorial effect, and in the reservation 
requirements of the Merchant Shipping Act and the 
Colonial Courts of Admiralty Act, and that these in- 
equalities were removed by sections 3, 5, and 6 of the 
Statute. 

In the same way the equality of the Free State in the 
conduct of foreign relations as a result of the acquisition 
of a Great Seal for the Free State was acknowledged on 
either British view, while the rules regulating projected 
legislation by the Oireachtas which might affect the 
interests of some other Member of the Commonwealth, 
and legislation altering the law touching the Succession 

' Moore's Case [1935] A.G. 484 at p. 499. * No. 44 of 1933. 

’ No. 45 of 1933. 4 No. 57 of 1936. 

* A contrary view is expressed in Murrav v. Parkes, [1942] a K.B. 123. 
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to the Throne or the Royal Style and Titles, would be 
stated in identical form with that in which they have 
already been stated for the Irish view. 

4 

It remains to consider what were the legal powers of 
the Free State, under the Constitution of 1922, to abolish 
the Constitution and to replace it with a new Constitu- 
tion. The question is one of practical importance, for in 
1937 a new Constitution was prepared by the Free State 
Government under Mr. de Valera; it was approved by 
Dail Eireann; and it was accepted by a majority of the 
electorate at a referendum. This new Constitution 
established a new state called Eire, or, in the English 
language, Ireland,* the national territory of which con- 
sisted of the whole island of Ireland, its islands and the 
territorial seas.* However, pending the re-integration of 
the national territory, though without prejudice to the 
right of the Parliament and Government established by 
the new Constitution to exercise jurisdiction over the 
whole of that territory, the laws enacted by that Parlia- 
ment are to have the like area and extent of application 
as the laws of the Irish Free State and the like extra- 
territorial effect.^ And further, the new state of Ireland 
is declared to be ‘a sovereign, independent, democratic 
state’ The Constitution provides for a President of 
Ireland,® to be elected by a direct vote of the people, and 
to hold office for seven years, with the right to stand for 
re-election once only. The President appoints the Prime 
Minister (or Taoiseach) on the nomination of the Ddil, 
and the other ministers on the nomination of the Prime 

* Article 4. * Arddc a. ^ Article 3. 

^ Article 5, * Article 12, 
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Minister with the pre\'ious approval of the Ddil.^ The 
Oireachtas consists of the President and two Houses, a 
Ddil and a Senate; the sole and exclusive power of 
making laws for the state is vested in the Oireachtas; no 
other legislative authority has power to make laws for 
the state. Every law enacted by the Oireachtas which 
is in any respect repugnant to the Constitution shah, to 
the extent only of such repugnancy, be invalid.^ A system 
of responsible government is set up and defined, and it is 
expressly stated that the Government shall be responsible 
to Bail Eireann.^ 

But while it is clear that the Constitution of 1937 
confers upon Ireland the status of a sovereign, indepen- 
dent state, it is also clear that it does not necessarily ex- 
clude the acceptance by this sovereign, independent 
state of Dominion Status, at any rate in so far as Domi- 
nion Status has been defined in conventional terms. The 
three conventional requirements of Dominion Status 
were, it will be recalled, first, common allegiance along 
with Great Britain to the same King; secondly, equality 
of status with Great Britcdn; and thirdly, free association 
with Great Britain in the British Commonwealth of 
Nations. There is no doubt that under the Constitution 
of 1937 Ireland possesses equal status .with Great 
Britain; it is in no way subordinate in any aspect of its 
domestic or external affairs. But is it freely associated 
with Great Britain in the British Commonwealth? And 
does it owe allegiance to the same King? There seems 
little doubt that the answer is, Yes. For the Constitution 
provides^ that ‘for the purpose of the exercise of any 
executive function of the State in or in coimexion with 


* Article 13. 
^ Article 28. 


* Article 15. 

^ Article 29 (4) ii. 
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its external relations, the Government may to such ex- 
tent and subject to such conditions, if any, as may be 
determined by law, avail of or adopt any organ, instru- 
ment or method of procedure used or adopted for the 
like purpose by the members of any group or league of 
nations with which the State is or becomes associated for 
the purpose of international co-operation in matters of 
common concern’. This Article, which authorizes the 
participation by the Irish Government in such institu- 
tions as the Council of the League of Nations or the 
Imperial Economic Committee or the International 
Postal Union, appears to authorize also the use by the 
Government in external affairs of the same King as 
Great Britain. For the law, as enacted in the Executive 
Authority (External Relations) Act, 1936, provided that 
so long as the Irish Free State was associated with the 
other nations of the British Commonwealth, and so long 
as the King recognized by those nations as the symbol of 
their co-operation continued to act on behalf of each of 
them (on the advice of -their several governments), for 
tfte purposes of the appointment of diplomatic and 
consular representatives and the conclusion of inter- 
national agreements, ‘the King so recognized may and 
is hereby authorized to act on behalf of the Irish Free 
State for the like purposes as and when advised by the 
Executive Council so to do’. 

It is impossible to go into detail here in discussing the 
Constitution of 1937. A perusal of its provisions indi- 
cates, however, that it is intended to embody hlr. de 
Valera’s plan, put forward in 1922 in opposition to the 
Treaty, for an all-Ireland Republic in ‘external associa- 
tion’ with the nations of the British Commonwealth. In 
the view of Mr. de Valera and his supporters the 
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Constitution of 1922 and the Treaty, in so far as they 
embodied Dominion Status, conflicted with the Repub- 
lican Declaration of 1 9 1 6, and with the will of the people 
of Ireland ‘from whom, under God, all lawful authority 
alone can come*. The plan of ‘external association’ was 
rejected by the Dail when it accepted the Treaty; Mr. 
de Valera and his supporters went into opposition, and 
the Civil War ensued. 

It is clear that the Constitution of 1937 conflicts with 
the terms of the Treaty of 1921. It is necessary to ask 
therefore what authority the Free State possessed to 
enact such a Constitution. On the Irish view of the 
legal basis of the Constitution of 1922, which was ex- 
pounded in RyarCs Case, it would seem that the Supreme 
Court considered that the Third Dail’s authority to 
enact the Constitution came from the people. ‘The 
Constitution was proclaimed in the name of the people 
by Dail Eiresum as an act of supreme authority, which it 
alone had the right.to do, because it was the mouthpiece 
of the people, requiring and receiving no Royal assent.’^ 
It woidd follow therefore that the people themselves, or 
a Constituent Assembly authorized by the people, pos- 
sessed authority to establish a new Constitution. On 
this argument the Constitution of 1937, since it received 
the approval of a majority of the people, is lawful sind 
supreme, in spite of the fact that it conflicts with the 
Treaty of 1921. This line of argument seems to be 
accepted by the Supreme Court of Eire at the present 
time. It accepts the Constitution of 1937 as supreme, 
and recognizes that it hsis been ‘enacted’ by the people. 
(See, for example, Sullivan, C. J. in [1940] I.R. 470 at 
p. 478.) 

^ Fitz Gibbon J., [1935] I.R. 170 at p. 226. 
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On the Irish view which Mr. de Valera and his sup- 
porters have maintained since 1922, supreme authority 
to enact a Constitution is derived similarly from the 
people. They differed from the view exemplified in 
RyarCs Case only upon the question whether the Consti- 
tuent Assembly of 1922 was empowered by the people 
to enact a Constitution repugnant to the Republican 
Declaration of 1916. In conformity with Mr. de Valera’s 
view the Constitution of 1937 was submitted to the 
people, and their approval of it by a majority gave it 
lawful authority. It was declared in the Preamble that 
‘We, the people of £.ire, . . . Do hereby adopt, enact, and 
give to ourselves this Constitution.’^ 

What is the position from the point of view adopted 
on the British side? It has been maintained that, before 
the passing of the Statute of Westminster, the Oireachtas 
possessed no power to amend the Constituent Act at all, 
and no power to amend the Constitution itself in any 
way repugnant to the Articles of Agreement. On the 
British view the people were not recognized to possess 
supreme legal authority to amend or abolish the Con- 
stitution or the Constituent Act. Before the passing of 
the Statute, therefore, neither the Oireachtas nor the 
people had power to enact a Constitution in the terms 
which are found in the Constitution of 1937. Did the 
Statute confer such a power? The answer to this ques- 
tion depends upon the view taken of section 2 (2) of the 
Statute. If the Oireachtas was restricted in the area of 
its powers before the Statute, and if section 2 (2) does 

* Article 6 of the Constitution declares that ‘all powers of government, 
legislative, executive and judicial, derive, under God, from the people, 
whose right it is to designate the rulers of the State and, in final appeal, 
to decide all questions of national policy, according to the requirements 
of the common good’. 
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not extend the area of the powers of a Dominion Parlia- 
ment, then the Oireachtas acquired no power from the 
Statute to enact a Constitution in terms repugnant to 
the Articles of Agreement. If, on the other hand, no 
restriction of area existed beforehand or if, granting 
such a restriction, section 2 (2) of the Statute is inter- 
preted, as it appears to be interpreted in Moore's Case, 
as extending the area, then the Oireachtas has full 
power to abolish the Constitution of 1922 and to 
replace it with a new Constitution in such terms as it 
thinks fit. 

But did the Oireachtas eriact the Constitution of 1937? 
It did not. It merely approved it. So that the validity 
of the Constitution cannot be demonstrated by con- 
sidering the powers of the Oireachtas to enact it. The 
Constitution declares itself to have been enacted by the 
people of Ireland. Did the Oireachtas, then, authorize 
the people to enact it? Apparently not. The Plebiscite 
(Draft Constitution) Act, No. 16 of 1937 arranged for a 
plebiscite but said nothing about what effect an affirm- 
ative vote would have. So here again a consideration of 
the powers of the Oireachtas under the Statute is irrele- 
vant. What of the powers of the people? The Statute 
gave no powers to the people of a Dominion to repeal 
Imperial Acts. The ‘enactment’ of the Constitution of 
Eire by the people is, on the British view, a revolution 
in law. The result of this revolution was recognized 
by an executive declaration of the British and Domi- 
nion Governments at the close of 1937, and it 
may be assumed that this will be considered sufficient 
to justify courts in the United Kingdom and the 
Dominions in recognizing the validity of the Constitu- 
tion of Eire. 



XII 

THE STATUTE AND THE MONARCHY 


I 

R eference has been made in the preceding chap- 
' ters to the conventions and the rules of strict law 
which were to regulate action taken by the Parliaments 
of the Dominions and of the United Kingdom to make 
any alteration in the law touching the Succession to 
the Throne or the Royal Style and Titles. It has seemed 
necessary in those chapters to restate the rules as each 
Dominion has been dealt with because, although the 
fundamental conventions remained the same in respect 
of all Members of the British Commonwealth, the noles 
of strict law, in so far at least as they were embodied in 
the Statute of Westminster, differed in their application 
to each Dominion. It is proposed in this chapter, now 
that these differences and Ae reasons for them have been 
made clear, to collect the rules together in a brief state- 
ment. There are two reasons which appear to make this 
desirable. In the first place, the Monarchy is the sole 
remaining institution the existence of which is agreed to 
be essential to the concept of Dominion Status. For, in 
the definition of Dominion Status, an essential element 
was found to be ‘common allegiance to the Crown’ — 
and ‘the Crown’, it may be assumed, meant the 
Monarchy. As long, therefore, as ‘common allegiance to 
the Crown’ remained an essential element in the defini- 
tion of Dominion Status and of Membership of the British 
Commonwealth, for so long was the maintenance and 
regulation of the institution of Monarchy a matter of 
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equal concern to all.* The maintenance and regulation 
of other institutions, such as the Imperial Conference or 
the Imperial War Graves Commission, might also be a 
matter of equal concern to all. Such institutions might 
be necessary, or useful, or desirable. But the Monarchy 
was the only institution the existence of which was 
essential. It is important, therefore, that the rules which 
were intended to regulate action by the Dominions and 
the United Kingdom in respect of this essential, common 
institution should be accorded separate treatment. In 
the second place, these rules acquired unexpected im- 
portance at the close of 1936 upon the abdication of 
King Edward VIII, and it is therefore of some interest to 
notice whether or not the action taken by the United 
Kingdom and the Dominions at that time was in 
accordance with the rules laid down.® 

The rules appear to be three. In the first place, in 
virtue of a constitutional convention declared in 1930,® 
any legislation by a Dominion Parliament altering the 
law touching the Succession to the Throne or the Royal 
Style and Titles, required the assent of the Parliaments 
of all the other Dominions and of the United Kingdom. 
That convention was approved by all the Dominion 
Parliaments it was affirmed by the United Kingdom 
Parliament in paragraph 2 of the Preamble to the 
Statute; and as thus affirmed extended to all the Domi- 

* O.DX, Report^ para. 59. 

^ Among the many discussions of this subject which have appeared 
since the Abdication, the reader may with most profit choose to consult 
the articles by Professor K. H. Bailey in Political March and June 1938, 
With these may be compared R. T. E. Latham, in A Survey of British Com- 
monwealth Affairs^ voL i, Appendix. 

3 Adopting para. 60 of 0 ,D,L. Report. 

♦ When they requested the insertion of the convention in the Preamble 
to the Statute. 



THE STATUTE AND THE MONARCHY 279 

nions. It was not enacted in the Statute. When the 
Union of South Africa included paragraph 2 of the 
Preamble in the Schedule to the Status Act, the rule 
became, for the Union, not only a convention, but also 
a rule of strict law, but, as thus enacted, the rule 
amoimted to no more than a declaration of ‘the estab- 
lished constitutional position’. Apart from this excep- 
tion, the rule remained a convention. 

In the second place, in virtue of the same constitutional 
convention declared in 1930, any legislation by the 
United Kingdom Parliament altering the law touching 
the Succession to the Throne or the Royal Style imd 
Titles, which was not intended to extend to the Domi- 
nions as part of the law of the Dominions, required the 
assent of the Parliaments of all the Dominions. This 
convention likewise was approved by all the Dominion 
Parliaments; it was afiirmed by the United Kingdom 
Parliament in paragraph 2 of the Preamble; and as thus 
affirmed extended to all the Dominions. It was not 
enacted in the Statute, but, here again, in so far as 
South Africa was concerned, the rule was not only a con- 
vention but also a rule, of strict law, through its enact- 
ment in the Schedule to the Status Act. Apart from this 
exception, the rule remained a convention. 

The third rule begins with a combination of the con- 
vention from which the above two rules were deduced, 
and by which the Dominions as well as the United King- 
dom were bound, with another convention* which bound 
the United Kingdom only. The third rule required, in 
virtue of these two conventions declared in 1930, that 
any legislation by the United Kingdom Parliament 
altering the law touching the Succession to the Throne 
^ Adopting para. 54 of 0 ,D.L, Report, 



280 THE STATUTE AND THE MONARCHY 

or the Royal Style and Titles, which was intended to 
extend to any Dominion as part of the law of that Domi- 
nion, must obtain not only the assent of the Parliaments 
of all the Dominions, but also the request and consent of 
the Dominion to which such legislation was to extend. 
The conventions which combined to make this rule 
were approved by the Parliaments of all the Dominions; 
they were affirmed by the Parliament of the United 
Kingdom in paragraphs 2 and 3 of the Preamble to the 
Statute, and as thus affirmed they extended to all the 
Dominions. 

But the third rule went further. For, so much of the 
rule as required the ‘request and consent of the Domi- 
nion’ to which such United Kingdom legislation was 
to extend, was supplemented by the rule of construction 
enacted in terms of strict law in section 4 of the Statute, 
which provided that no such United Kingdom Act 
should extend or be deemed to extend to a Dominion 
as part of the law of that Dominion unless it was expressly 
declared in that Act that that Dominion had requested 
and consented to the enactment thereof. 

The third rule, in so far as it had been supplemented by 
the rule of strict law in section 4 of the Statute, did not 
apply to the Commonwealth of Australia, the Dominion 
of New Zealand, or Newfoundland until the Parlia- 
ments of those Dominions adopted section 4. And when 
the Commonwealth of Australia did adopt section 4, the 
‘request and consent’ referred to in section 4 was required 
to be the request and consent of the Parliament and 
Government of the Commonwealth.* On the other 
hand, the request and consent referred to in the conven- 
tion of 1930 and in paragraph 3 of the Preamble was not 

* By s. 9 (3) of the Statute. 
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reqxlired, by any explicit rule, to be the request and 
consent of the Parliament and Government. In 1936, 
no action had yet been taken by the Parliament of the 
Commonwealth or of New Zealand to adopt section 4, 
and the rule applied to those Dominions, therefore, as 
a convention only. No action to adopt section 4 h a d 
been taken by the Parliament of Newfoundland either, 
but as that Parliament had ceased to exist in 1933, it was 
impossible to operate the rule in respect of Newfound- 
land in 1936. 

Canada, South Africa, and the Irish Free State were in 
a different position. The third rule, as supplemented by 
the rule of strict law in section 4 of &e Statute, extended 
to Canada, South Affica, and the Free State. For those 
Dominions it had the force, therefore, not only of a con- 
vention but also of, in part, a rule of strict law. In the 
case of South Africa three further propositions must be 
advanced. First, in so far as paragraphs 2 and 3 of the 
Preamble to the Statute were enacted in the Schedule to 
the Status Act, it might be argued that the whole of the 
third rule had the force of strict law in so far as the Union 
was concerned, and not merely that part of it which was 
enacted in section 4 of the Statute. At the same time, as 
has been mentioned above, the two paragraphs as thus 
enacted did no more than declare the ‘established con- 
stitutional position’. Secondly, in virtue of section 2 of 
the Status Act, no Act of the United Kingdom Parlia- 
ment might extend to the Union as part of the law 
of the Union unless it was extended thereto by an Act 
of the Union Parliament. There was, therefore, in the 
case of the Union, an additional requirement which 
must be fulfilled before an Act of the United Kingdom 
Parliament, altering the law touching the Succession to 
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the Throne or the Royal Style and Titles, could be 
deemed to extend to the Union as part of the law of the 
Union. Not only must the assent of the Parliament of 
the Union and of the Parliaments of all the other Domi- 
nions be obtained, and not only must the request and 
consent of the Union be declared in the Act, but also 
that Act must be extended to the Union by an Act of 
the Parliament of the Union. Thirdly, in virtue of 
section 5 of the Status Act, the ‘King’ in the Union 
was to mean that person who was the heir and suc- 
cessor of Edward VII ‘in the sovereignty of the United 
Kingdom of Great Britain and Ireland as determined 
by the laws relating to the succession of the Crown 
of the United Kingdom of Great Britain and Ireland’. 
It would appear to follow from this section that any 
alteration by the United Kingdom Parliament in the 
law touching the Succession to the Throne in respect of 
the United Kingdom,* would automatically take effect 
in the Union by the law of the Union as enacted in 
section 5 of the Status Act, though it would not extend to 
the Union as part of the law of the Union until expressly 
extended thereto by an Act of the Union Parliament. 

Four small points may be mentioned before passing to 
consider the application of these rules in 1936. In the 
first place, it will have been noticed that, except in 
tlie case of Australia, and then only when section 4 of the 
Statute is adopted by the Commonwealth Parliament, 
‘the request and consent of the Dominion’ to which 
reference was made in the third rule, was nowhere 

^ Assuming that ‘Great Britain and Ireland* meant ‘Great Britain and 
Northern Ireland*, for that is the only ‘United Kingdom* known since 
1927 to the law touching the Succession to the Throne or the Royal Style 
and Titles. 
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explicitly required to be the request and consent of the 
Parliament or of the Government or of the Parliament 
and Government of the Dominion. ^ The agency through 
which the request and consent of the Dominion were to 
be expressed was left undefined. 

In the second place, the ‘assent' of the Parliaments of 
the United Kingdom and of the Dominions, which was 
required to any alteration in the law touching the Suc- 
cession to the Throne or the Royal Style and Titles, 
was not necessarily to be prior or previous assent. On 
the contrary, all that the rule required was that if an 
alteration was made by any Parliament the assent of 
all the other Parliaments must be obtained. It was im- 
material whether the formal assent was given prior or 
subsequent to the making of an alteration by any one 
Parliament, though it was obviously essential that it 
should be known informally and beforehand whether 
a proposed alteration would be likely to obtain the assent 
of all the Parliaments. If the alteration was made, and 
the assent was refused, then by constitutional conven- 
tion the alteration must be repealed. 

In the third place, it was nowhere required in the 
rules that the ‘assent’ of the other Parliaments to such an 
alteration in the law by any one Parliament should be 
recited or declared in the Act making the alteration. 

In the fourth place, in so far as ‘request and consent’ 
of a Dominion was required only by convention before 
the United Kingdom Parliament might pass such an Act 
so as to extend to the Dominion as part of the law thereof, 
there was no necessity that this ‘request and consent’ 
should be declared in that Act. It was only in virtue of 

* In the case of South Africa, however, s. 3 of the Status Act involved 
consent by an Act of the Utiion Parhament. 

Q.q 
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section 4 that no such Act should be deemed to extend 
to a Dominion unless there was an express declaration 
in the Act that that Dominion had requested and con- 
sented to the enactment thereof. 

2 

To what extent were these rules applied at the abdi- 
cation of Edward VIII in 1936? 'ITie initial fact was 
that an alteration in the law touching the Succession 
to the Throne was about to be made by the United 
Kingdom Parliament. The reaction of each Dominion 
must be treated in turn. 

The Government of the Dominion of Canada was in 
agreement with the United Kingdom Government thata 
change in the law regulating the Succession to the Throne, 
in order to exclude the issue, if any, of Edward VIII, and 
the descendants of that issue, was desirable and neces- 
sary. It was prepared to advise the Parliament of 
Canada, which was not then in session, to assent to such 
an alteration by the United Kingdom Parliament. But 
it desired also that the alteration in the law by the United 
Kingdom Parliament shoidd extend to Canada as part 
of the law of Canada. The third of the rules stated above 
therefore applied. By convention the assent of the Parlia- 
ment of Canada was required ; by convention the request 
and consent of Canada was necessary if this alteration 
was to extend to Canada; zindby section 4 of the Statute 
this request and consent must be declared in the Act of 
the United Kingdom Parliament. For this purpose the 
request and consent of the Government of Canada was 
adequate. In pursuance of these desires on the part of 
the Government of Canada, and in conformity with 
the conventional and legal rules, the Preamble to 
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His Majesty’s Declziration of Abdication Act, 1936, 
recited: 

And whereas, following upon the communication to his 
Dominions of his Majesty’s said declaration and desire, the 
Dominion of Canada, pursuant to the provisions of sec- 
tion 4 of the Statute of Westminster, 1931, has requested 
and consented to the enactment of this Act. . . . 

The Act therefore applied to Canada as part of the law 
of Canada, and would be so construed by a Court. 
Finally, there remained the necessity by constitutional 
convention for the assent of the Parliament of Canada 
to be signified to the alteration. This was carried out 
by a short Act passed upon the resumption of the Domi- 
nion Parliament in 1937. It is submitted, therefore, 
that the action of the Dominion of Canada was in com- 
plete accordance with the rules of convention and of 
strict law which applied to its case.* 

The Government of the Commonwealth of Australia 
was in agreement with the United Kingdom Govern- 
ment that the alteration should be made, and it was 
prepared to advise the Commonwealth Parliament to 
‘ give its assent to the alteration. It desired further that 
the Act of the United Kingdom should extend to the 
Commonwealth as part of the law of the Commonwealth. 
By constitutional convention, and by constitutional con- 
vention alone,® two things were therefore necessary. It 

* Professor Kennedy has maintained that the recital of ^the request 
and consent’ of Canada in the Abdication. Act was unnecessary. (See 
University of Toronto Law Journal, vol. ii, pp. 1 1 7-1 9.) In his view para. 3 
of the Preamble and s. 4 of the Statute have no reference to laws 
touching the Succession to the Throne, which are governed solely by 
para. 2 of the Preamble. For reasons given above the present writer is 
of opinion that para. 2 alone is not suiHcient to cover all cases, and that 
para. 3, and s. 4 must be amalgamated with it in certain cases. 

* For s. 4 of the Statute had not yet been adopted. 
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was necessary that the assent of the Commonwealth 
Parliament should be signified to the proposed altera- 
tion; and it was necessary further, if the Act making 
the alteration was intended to extend to the Com- 
monwealth, that the request and consent of the Com- 
monwealth should be signified. The former was done by 
a resolution of the Commonwealth Parliament on 
December ii, 1936, the same day upon which the 
Abdication Act was passed by the United Kingdom 
Parliament. The Preamble to the Abdication Act 
speaks of the assent of the ‘Commonwealth of Australia’, 
which was meant to include, evidently, the assent of 
the Parliament of the Commonwealth, although, as has 
been said, no such recital of assent was necessary'. But 
there’ was no reference, in public at any rate, to the 
‘request and consent’ of the Commonwealth, and no 
recital in the Preamble to the Act of such request and 
consent. However, such a recital was, admittedly, not 
required by any rule. It is not possible to say until aU 
the correspondence has been made public whether or 
not the United Kingdom Parliament legislated for the 
Commonwealth without the request and consent of the 
Commonwealth. As, however, the rule was merely a 
convention, its non-observaiice would not prevent the 
extension of the Abdication Act to the Commonwealth 
as part of the law of the Commonwealth. 

In the case of New Zealand, the Dominion Govern- 
ment were prepared to ask the Dominion Parliament to 
assent to the alteration, and at the same time they desired 
that the United Kingdom Act should extend to New Zea- 
land as part of the law of the Dominion. The Parliament 
of New Zealand was called together and gave its assent 
to the alteration after the Abdication Act had been 
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passed by the United Kingdom Parliament. This, it is 
submitted, was in complete accordance with conven- 
tion. In the Preamble to the Abdication Act the ‘assent’ 
of New Zealand is recited, though such a recital was not 
required by any rule. The assent here referred to must 
mean the assent of the Goveriunent of New Zealand, 
tliough such assent was neither required to be given by 
any rule nor required to be recited by any rule. As in 
the case of Australia there is no reference to the request 
and consent of New Zealaind, and it is as yet impossible 
to know whether the United Kingdom Parliament legis- 
lated without such request and consent. But the fact 
that such ‘request and consent’ is not recited in the Pre- 
amble to the Abdication Act proves nothing and breaks 
no nile. 

The Government of the Union of South Africa was in 
agreement with the United Kingdom Government that 
an alteration in the law touching the Succession to the 
Throne was necessary in order to exclude the heirs of 
Edward VIII, though it did not think that legislation was 
necessary to give effect to his abdication.^ The Union 
Government was prepared to ask the Union Parliament 
to assent to the alteration, but it did not desire that the 
Act of the United Kingdom Parliament making the 
alteration should extend to the Union as part of the law 
of the Union.^ No question of ‘request and consent’, 
according to rules of convention or of strict law, arose 

* General Hertzog, House of Assembly Debates, vol. 30, col. 575. On 
this view it was possible for George VI to be proclaimed King in the 
Union immediately upon the signature by Edward VIII of his Deed of 
Abdication, since the Throne thereby became vacant, and the Duke of 
York succeeded by law. It was not necessary to await legislation cither 
by the United Kingdom Parliament or by die Union Parliament. 

* Ibid., coL 576. 
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therefore in the case of the Union. On the view of the 
Union Government there was needed the ‘assent’ of the 
Parliament of the Union to the alteration, and there 
was needed legislation by the Parliament of the Union to 
alter the Succession to the Throne so far as the Union was 
concerned. The Union Parliament was not in session 
at the time of the abdication, but the Union Govern- 
ment signified to the United Kingdom Government 
its assent to the proposed alteration ‘in anticipation of 
parliamentary approval’ and ‘in so far as a change 
of the law of succession was involved’.* The assent of 
the Union of South Africa was recited in the Preamble 
to the Abdication Act, but, as has been said, such assent 
by a Government of a Dominion was not required by 
any rule, nor was its recital, whether the assent came 
from a Parliament or a Government, required by any 
rule. On the view of the effect of section 5 of the Status 
Act put forward in Chapter X above, the passing of the 
Abdication Act by the United Kingdom Parliament 
caused an automatic change in the occupant of the 
Throne so far as South Afiica was concerned. It would 
seem, however, that this view was not accepted by the 
Union Government. In 1937 the Union Parliament 
passed an Act which gave assent to the alteration, and 
made such changes in the law of the Succession tis were 
deemed necessary. Moreover, since, in the view of the 
Union Government, Edward VIII’s abdication dated 
firom the moment when he signed the instrument of 
abdication, and not from the moment when the Abdica- 
'tion Act of the United Kingdom Parliament received 
the Royal Assent, it was declared in the Union Act that 
the accession of George VI should date firom the time 

* Mr. Pirow, Minister of Railways and Harbours, ibid*^ cols. 758-9. 
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when the instrument of abdication was signed. Retro- 
spectively, then, the Union Act declared that George VI 
was King in South Africa firom December 10.* 

The Government of the Irish Free State gave no 
formal indication of their assent to, or dissent from, the 
alteration proposed to be made by the United Kingdom 
Parliament in the law touching the Succession to the 
Throne. But they indicated that they did not desire the 
extension of the United Kingdom Act to the Free State 
as part of the law of the Free State. All that was required 
of the Free State, therefore, was the assent of the Oire- 
achtas to the change. There was no need for the ‘request 
and consent’ of the Free State to be recited in the Pre- 
amble to the United Kingdom Act, and there was no 
need for the ‘assent’ of the Oireachtas or of the Govern- 
ment to be so recited. There was, in fact, no reference 
to the Free State in the Preamble to the Abdication Act, 
and it is submitted that this was in complete accordance 
with the conventional and the legal rules. After the 
passing of the Abdication Act, the Oireachtas, on 
December 12, passed an Act* making inter alia the 
necessary change in the law of the succession so far 
as the Free State was concerned, and thereby indi- 
cated their assent to the alteration.^ George VI thus 
succeeded to the Throne in the Free State on Decem- 
ber 12, 1936. 

* On the view of s. 5 of the Status Act just referred to, this legislation 
" by the Union Parliament was necessary only in so far as it expressed 

the assent of the Union Parliament to the alteration, and pre-dated the 
accession of George VI to Dec. 10. 

* Executive Authority (External Relations) Act. 

^ The Act of Settlement extended to the Free State in virtue of 
Article 73 of the Constitution and, on the Irish view, was part of the law 
of the Free State and alterable by the Oireachtas. (See Mr, dc Valera’s 
Speech, Ddil Debates^ Dec. 12, 1936.) 
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If George VI was King in South Africa on December 
10, and Edward VIII was King in the rest of the 
Commonwealth on that date; and if Edward VIII was 
King in the Irish Free State on December 11-12 and 
George VI was King in the rest of the Commonwealth 
at that time; it would appear that between December 
10-12, 1936, the British Commonwealth was partly dis- 
membered, though fortunately on December 12, when 
the Irish Free State Act received the assent of the Chair- 
man of the Dail, the Commonwealth was reunited by 
a common allegiance to the same King, George VI, 
Whereas the abdication of 1936 raised questions in- 
volving legislation touching the succession to the Throne, 
the grant of Dominion status to India and Pakistan 
in 1947 involved an alteration in the Royal Style and 
Titles, By a Royal Proclamation on June 22, 1948, 
the words ‘Emperor of India’ were removed from the 
Royal Title. The assent of the Parliament of the United 
Kingdom was given to this change in section 7 (2) of 
the Indian Independence Act, 1947,* and it was an- 
nounced in the House of Commons on July i, 1948, that 
there had been ‘full discussion and legislation passed 
by the Dominions’^ before the Proclamation was issued.® 

* 10 & II Geo. 6j c, 30. 

* Mr. Attlee’s words, 452 H£, Deb,, 5 s., 2379, 

^ Sec further in Appendix VII below. 
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CONCLUSION 


r r may be convenient now to restate in summary form 
the main conclusions which have emerged from the 
foregoing consideration of the relations between the 
Statute of Westminster, 1931, and the concept of Domi- 
nion Status. 

Certain general propositions of political science may 
first be mentioned. It was maintained that there may be 
discovered in any state or combination of states a collec- 
tion of rules establishing and regulating the political 
institutions of that state or combination of states, and it 
was proposed to describe this entire collection of rules 
by the term ‘constitutional structure’. A constitutional 
structure was found to contain two classes of rules, rules 
of strict law, a selection of which might often be found 
inscribed in a ‘Constitution’, and non-legal rules or 
usages and conventions.’' These two classes of consti- 
tutional rules were distingtiished from each other by 
the fact that the constitutional rules of strict law were 
those constitutional rules which were recogniaed and 
applied by a court, and the non-legal constitutional rules 
were those constitutional rules which were not recog- 
nized and applied by a court.* But although it was 
necessary to emphasize that these two classes of constitu- 
tional rules were distinct, it was necessary also to em- 
phasize that they were not disconnected. Their relation 
with each other might be stated shordy by saying that 
the non-legal rules operated in a constitutional structure 
to supplement, to modify, to paralyse, or to nullify the 
' Chapter I, pp. 6-7. * Chapter I, pp. 1-2. 
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rules of strict law. It was not the isolation of rules of 
strict law from non-legal rules but their co-operation and 
inter-action within a constitutional structure which was 
the fundamental characteristic of any collection of rules 
which established and regulated the political institutions 
of any state or combination of states. But while this 
co-operation and interaction were fundamental, it was 
essential to recognize at the same time that although 
non-legal constitutional rules might modify and even 
nullify the rules of strict law in some cases, they could not 
always do so, and even when they did so, they could 
never repeal or abolish the rules of strict law.* 

It followed from this analysis that if it were proposed 
to discover what constitutional rule regulated the opera- 
tion of some particular political institution or the exer- 
cise of some particular governmental power, it would 
be found that in some cases a rule of strict law alone 
regulated the matter and this rule of strict law alone 
would be the constitutional rule; it would be found in 
other cases that a non-legal rule alone regulated the 
matter and this non-legal rule alone would be the 
constitutional rule; but in yet other cases it would be 
found that the matter was regulated not by a rule of 
strict law alone nor by a non-legal rule alone, but by a 
rule of strict law supplemented or modified or nullified 
by a non-legal rule, and that the constitutional rule could 
be accurately stated only when this interaction and co- 
operation of these two classes of rule were recognized and 
applied. In this last case the constitutional rule would be 
the rule of strict law supplemented or modified or 
nullified, as might be, by the non-lcgal rule. 

The concept of Dominion Status illustrated this 
* Chapter I, pp. 7-20. 
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general analysis.* It was the term used to describe the 
constitution^ position of the territorial communities 
known as the Dominion of Canada, the Commonwealth 
of Australia, the Dominion of New Zealand, the Union 
of South Africa, the Irish Free State, and Newfound- 
land. Their position could not be adequately described 
either in terms of strict law alone or in terms of conven- 
tion alone. It was true that some aspects of their posi- 
tion could be adequately described in terms of strict 
law alone, and that some aspects could be adequately 
described in terms of convention alone; but there re- 
mained other aspects— and these by no means the least 
important— which could be adequately described only 
in terms of a constitutional rule in which strict law was 
supplemented or modified or nullified, as the case might 
be, by convention. And therefore if the concept of 
Dominion Status was to be understood as a whole and 
not merely in its partial aspects, it was obviously essential 
that all the constitutional rules which described that 
status— whether tliey were rules of law or rules of con- 
vention or rules of law supplemented or modified or 
nullified by rules of convention — should be explicitly 
stated. Moreover, although the special object of this 
book was the exposition of the significance of the Statute 
of Westminster in the collection of rules which defined 
Dominion Status, it was clear that if the significance of 
the Statute itself was to be rightly understood, it was 
necessary to examine not only the rules contained in the 
Statute itself but also any other relevant legal or non- 
legal rules which formed part of the definition of Domi- 
nion Status. 

A start was made with certain of the non-legal rules. 

I Clhaptcr I, pp. 2-4. * Chapter II, pp. 21-34- 
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It was argued that, as a result of the Report of the 
Imperial Conference of 1 926, three conventional charac- 
teristics of Dominion Status had been laid down. A 
Dominion was a territorial community, other than Great 
Britain, which, firstly, owed allegiance to a king in 
common with Great Britain; which, secondly, was equal 
in status with Great Britain and in no way subordinate 
to her in any aspect of its domestic or external affairs; 
and which, thirdly, was freely associated with Great 
Britain as a member of the British Commonwealth of 
Nations. All three elements were essential to a definition 
of Dominion Status, but one — equality of status — ^was 
fundamental, and it was upon this fundamental element 
that subsequent attention was concentrated. 

This assertion in non-legal terms that the Dominions 
were in no way subordinate to Great Britain in any 
aspect of their domestic or external affairs was not a 
sudden or catastrophic departure in the description of 
the constitutional relations between these communities.^ 
It was little more than a recognition in general terms of 
the results of a process which had gone on for over a 
hundred years during which the statesmen of the Mother 
Country and of the Coloniesy which later developed into 
Dominions, were engaged in the attempt to solve three 
distinct though not disconnected problems of govern- 
ment. 

These three problems were the problems of finding a 
satisfactory constitutional structure through which to 
regulate first the domestic affairs of each separate colony; 
second, affairs which, though affecting the domestic 
interests of each separate colony, affected also the 
interests of a group of such colonies, territorially con- 
* Chapter V, pp. 122-4* 
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tiguous; and third, affairs which, though affecting the 
domestic interest of separate colonies or of a group of 
colonies, affected also some other part of the Empire or 
of the world, and were therefore external or imperial 
affairs, and not merely colonial or inter-colonial affairs. 
It was shown,’' by an examination of the methods through 
which an attempt was made to solve these three problems, 
that a fundamental characteristic of the whole process 
was the graducil establishment, in one sphere after 
another, of the principle that each colony or group of 
colonies was itself responsible for the regulation of its 
domestic and external affairs. In domestic affairs there 
was .the development of self-government; in external 
affairs there was the development of a system of free 
co-operation between Great Britain and the Dominions 
in the regulation, upon a basis of equal status, of matters 
of common concern. 

But although the process had gone so far that in 1926 
it was not a sudden departure in policy for Great Bfitain 
to agree to a convention that the Dominions were equal 
in status with her and in no way subordinate to her in 
any aspect of their domestic or external affairs, at the 
same time the process had been of such a kind that there 
stiU persisted in the legal and non-legal rules which 
defined Dominion Status in 1926 certain disconformities 
with this general convention of equality of status.* For 
the advance to self-government and equality had been 
gradual and unplzmned. There had not been, as in 
Indian constitutional development since 1919, a ‘pre- 
scribed goal and a prescribed method’.* Though statute 

* Chapter II, pp. 40-61, and Chapter III. 

* Chapter II, pp. 34-8. 

^ The phrase was used in the Simon Report, vol. i, Cmd. 3568, p. 3. 
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and judicial decision had played an important part in 
the establishment and extension of self-government, 
the non-legal rules of usage and convention had been 
even more important. Most important of all, the form 
and scope of colonial government had not been closely 
and exhaustively defined in so far as its relations with the 
imperial parliament and government were concerned. 
Instead, the way had been left open for a gradual exten- 
sion of the scope of colonial government, and for the 
establishment in one sphere after another of the con- 
ventional rules of equality and no subordination, if the 
imperial parliament and government chose not to 
interfere.* 

It was not surprising therefore, in view of the kind of 
process which had brought about the development of 
Dominion self-government, to find that the declaration 
in 1926 of a conventional rule of equality of status was 
contradicted by the persistence even at that date either 
of inequalities of status embodied in rules of strict law 
which convention coxdd not nullify; or of inequalities of 
status embodied in rules of strict law which convention 
could have nullified but had not yet done so; or of rules 
of strict law which stiU remained unrepealed, although 
the inequalities they had embodied were already nullified 
by convention; or, finally, of inequalities of status em- 
bodied in certain particular conventions which had 
perhaps been modified or rendered obsolete by the 
development of new conventions but which had not been 
specifically declared abolished. Certain of these ex- 
amples of disconformity with the general convention of 
equality of status were discussed in some detail. They 
may be briefly recapitulated here. 

* Chapter II, pp. 52-5. 
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The terms in which the Title of His Majesty the TCin g 
had been proclaimed imder the Royal Titles Act, 1901 
the rule that any colonial law repugnant to the terms of 
an Act of the United Kingdom Parliament extending to 
the colony was void to the extent of such repugnancy;* 
and the rule that no Dominion legislature possessed a 
general power to make laws with extra-territori£il opera- 
tion* — ^these were three examples of inequalities of status 
which arose from rules of strict law which convention 
could not nullify. The rules could be made of no effect 
and the inequalities they embodied could be abolished 
only through the enactment by a legislature or the 
recognition by a court of further rules of strict law. The 
inequality of status involved in the existence of the appeal 
to the Judicial Committee of the Privy Council by special 
leave of that Committee was an example of an inequality 
which was embodied in a rule of strict law and which 
could have been nullified by convention, but which 
had not, up to 1926, been so nullified.* Next, the 
inequality of status involved in the existence of a legal 
power in the Parliament of the United Kingdom to pass 
laws extending to the Dominions was an example of an 
inequality which was embodied in a rule of strict law 
but which had been nullified, step by step, as was shown, 
by the operation of usage and convention.® But though 
the inequality involved in the exercise of the power was 
nullified by convention the power itself could not be 

‘ Chapter II, p. 35; Chapter IV, p. 120. 

* Chapter III, pp. 74-9- ’ Chapter III, pp. 85-6. 

♦ All that would have been needed was an agreement between the 
United Kingdom Government and the Government of the Dominion 
concerned that His Majesty should not be advised to grant special leave to 
appeal contrary to thcwishes of the Dominion Parliament or Government. 

s Chapter III, pp. 87-98. ‘ Chapter III, pp. 79-85* 
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abolished by convention. And what was more, it could 
not be abolished by legislation either. The rule of strict 
law, rendered impotent by convention, remained un- 
repealed and unrepealable. There were finally the 
inequalities of status involved in the status of the 
Governor-General, in the exercise of the powers of 
disallowance and reservation, and in the conduct of 
foreign -affairs. These arose partly from rules of strict 
law but mainly from non-legal rules. For, although the 
powers exercised by the king in each case were powers 
regulated and established by rules of strict law, the 
exercise of these powers by the king was governed by a 
convention, viz. that His Majesty should exercise these 
powers only upon the advice of His Majesty’s Ministers 
in the United Kingdom. But if the kin g, in issuing 
instructions to the Governor-General of a Dominion, in 
disallowing an Act of a Donoinion legislature, in signi- 
fying his pleasure upon a reserved Bill firom a Dominion, 
and in committing the Dominions to obligations in 
foreign relations, acted by convention on the advice of 
United Kingdom Ministers, there appeared to be a 
contradiction between this United Kingdom convention 
and the general convention of equality which the Im- 
perial Conference of 1926 had declared. And in fact, as 
was shown, the United Kingdom convention had 
gradually been adapted to the growth of Dominion self- 
government, so that His Majesty’s Government in the 
United Kingdom came less and less to offer advice to 
His Majesty in his exercise of these powers contrary to the 
views of the Dominion concerned.* But the inequalities 

* For Governor-General, see Chapter II, pp. 55-61 ; for reservation, 
see Chapter III, pp. 62-70; for disallowance, sec Chapter III, pp. 70-4; 
for foreign affairs, see Chapter III, p. 99. 
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of convention, though gradually nullified, had not been 
specifically abolished. 

Such were the inequalities, whether arising from rules 
of strict law or from non-legal rules, which persisted up 
to 1926 and which contradicted the general convention 
of equeility of status. It was one of the tasks of the Con- 
ferences of 1926, 1929, and 1930 to decide to what 
extent these disconformities should be removed and by 
what methods such removal should take place. Those 
inequalities which had arisen from convention — ^in the 
status of the Governor-General, the exercise of disallow- 
ance and reservation, and the conduct offoreign affairs — 
were abolished by convention, and the exercise of these 
powers was henceforth to be regulated by conventional 
rules in harmony with the general convention of 
equality.* And to remove all possibility that the powers of 
disallowance and reservation might be exercised accord- 
ing to the old conventions of inequality, arrangements 
were made by which the powers themselves should be 
repealed from the Dominion Constitutions if and when 
each Dominion desired it.® Next, the inequality which 
arose from the rule of strict law that the United King- 
dom Parliament possessed power to legislate for the 
Dominions, and which had gradually been nullified by 
convention, was specifically declared to be so nTollified, 
and it was agreed that the power henceforth might not 
be used otherwise than at the request and with the 
consent of the Dominion concerned.® But this legal power 
could not be abolished by the enactment of a rule of 
strict law, and the inequality of status in strict law must 

* Chapter V,pp. 126-32, 135. 

* Chapter V,pp. 128, 130-1. 

5 Chapter VI, pp. 142-8. 
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therefore remain. Little was done to modify or nullify 
by convention the inequality which arose from the 
existence of the appeal to the Judicial Committee by 
special leave beyond a declaration that it was no part 
of the policy of His Majesty’s Government in Great 
Britain that questions affecting judicial appeals should 
be determined otherwise than in accordance with the 
wishes of the part of the Empire primarily affected. Nor 
were any specific arrangements made by which the legal 
basis of the inequality might be modified or repealed.* 

There remained those inequalities embodied in rules 
of strict law which convention could not nullify. It was 
clear that if the general convention of equahty of status 
was to be really effective, these inequalities of strict law 
must be removed for each Dominion in so far as that 
Dominion desired their removal. And if they were to be 
so removed, statutory enactment was necessary. The 
first of these legal inequalities — ^the terms of the Title of 
His Majesty the King — concerned the Irish Free State 
and Great Britain primarily, and it was removed by 
statutory enactment in 1927.* The remaining two legal 
inequalities — the restrictions imposed by the Colonial 
Laws Validity Act, and by the rule about the lack of 
extra-territorial power — concerned all the Dominions 
and Great Britain, and they were removed, in so far as 
each of the Dominions desired their removal in its 
particular case, by the provisions of the Statute of 
Westminster.^ 

The first conclusion, therefore, which may be stated 
about the relation of the Statute of Westminster to 
Dominion Status is that the enactment of the Statute was 

' Chapter V, p. 13a. * Chapter V, p. 135. 

’ Chapter V, pp. 133-8; Chapter VI, pp. 157-70. 
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one and only one of the methods which the Conferences 
of 1926, 1929, and 1930 recommended in order to secure 
the removal of those inequalities of status in the rules of 
strict law and in non-legal rules which contradicted the 
general convention of equality declared in 1926. The 
rules contained in the Statute form a part and not the 
whole of the body of rules which define Dominion Status. 
The Statute cannot be properly understood imless it is 
seen to be an element only in a collection of rules, legal 
and non-legal, through which the status of the Domin- 
ions is defined. And in particular its legal terms, like 
the legal terms of any other statute, are subject to the 
processes of supplementation, modification, and nulli- 
fication by convention. 

An inspection of the terms of the Statute itself confirms 
this conclusion. Within the confines of the Statute rules 
of strict law and non-legal rules find a place. A constitu- 
tionzd convention regulating the exercise by the Parlia- 
ments of the Dominions and of the United Kingdom of 
the power to make laws altering the Succession to the 
Throne or the Royal Style and Titles,' and another 
constitutional convention regulating the exercise by the 
United Kingdom Parliament of its power to make laws 
for the Dominions, were recited in the Preamble to the 
Statute. Although this recital did not create these con- 
ventions — they had been created by agreement at tlic 
Conference of 1 930 — ^it emphasized that the rules of strict 
law which were enacted in the operative clauses of the 
Statute were not the only constitutional rules regulating 
the relations of the Members of the British Common- 
wealth, and that these legal rules must be supplemented 
or modified by the non-legal hiles, two of the more 
* See especially Chapter XII. 
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important of which were recited in the Preamble. At the 
same time this juxtaposition in the Statute itself of rules 
of strict law and non-legal rules illustrated not only that 
rules of strict law must be exercised in accordance with 
non-legal rules but also, on the other side, that non-legal 
rules, if they are to be capable of effective exercise, must 
sometimes be supplemented by legal rules. Thus, while 
on the one hand the legal powers conferred on the 
Dominion Parliaments in section 2 of the Statute must 
be exercised subject to the convention recited in para- 
graph 2 of the Preamble to the Statute (and to other 
conventions not there recited),^ on the other hand the 
convention regulating the exercise of the power of the 
United Kingdom Parliament to make laws for the 
Dominions which was recited in paragraph 3 of the 
Preamble, must be supplemented, if it is to be effective, 
by the rule of construction enacted in terms of strict law 
in section 4 of the Statute.* 

A final conclusion upon the relation of the Statute to 
Dominion Status is that it does not remove the legal 
inequalities with which it was concerned to the same 
extent in respect of each of the Dominions. At the request 
of certain of the Dominions* the restrictions upon the 
powers of their legislatures embodied in the Colonial 
Laws Validity Act, in the rule about the lack of extra- 
territorial power, and in certain less important rules, 
were not completely removed by the Statute. Thus it 
comes about that those legal inequalities of status, which 
convention was powerless to nullify and which only a 
Statute could remove, still persisted in some degree after 
the passing of the Statute of Westminster. The general 

* Chapter VI, pp. 170-5. * Chapter VI, pp. 142-4. 

’ Chapters VII, VIII, and IX. 
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convention of equality appeared still to be contradicted 
by the existence of these powers. But inasmuch as the 
continued existence of these inequalities was the result 
of the request and consent of the Dominions concerned, 
it was clear that no real contradiction did in fact exist. . 
The legal inequalities were in the nature of voluntary 
restrictions imposed by the Dominions themselves upon 
the legislative competence of their Parliaments in much 
the same way as any community may choose to limit 
the powers of its legislature in its Constitution. 

The Statute of Westminster, then, forms a part and 
not the whole of the body of rules, legal and non-legal, 
which define Dominion Status. Its enactment was 
necessary if the fundamental non-legal rule in the defini- 
tion of Dominion Status — equality between Great Britain 
and the Dominions — ^was to be made effective. Its legal 
terms can be accurately imderstood and can be success- 
fully operated only if they are read and exercised in 
conjunction and in accordance with the non-legal rules, 
the conventions, which also form part of the definition 
of Dominion Status. As has been seen, it is doubtful 
whether the Statute has succeeded completely in the 
first of the tasks which, in the words of the King’s Speech 
in 1931, it was intended to perform — ‘to make clear the 
powers of Dominion Parliaments’. It seems certain that 
only by the association of convention with the rules of 
strict law inscribed in the Statute is there a chance that 
the second and more important task may be performed — 
‘to promote the spirit of free co-operation amongst the 
members of the British Commonwealth of Nations’. 
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THE COLONIAL LAWS VALIDITY ACT, 1865 

{s8 & sg Viet., c. 6g) [Jtme sg, i^5\ 

An Act to remove Doubts as to the Validity of Colonial 
Laws. 

Whereas Doubts have been entertained respecting the 
Validity of divers Laws enacted or purporting to have been 
enacted by the - Legislatures of certain of Her Majesty’s 
Colonies, and, respecting the Powers of such Legislatures, 
and it is expedient that such Doubts should be removed: 

Be it hereby enacted by the Queen’s most Excellent 
Majesty, by and with the Advice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the Authority of the same, as 
follows: 

I. The Term ‘Colony’ shall in this Act include all of Her 
Majesty’s Possessions abroad in which there shall exist a 
Legislature, as herein-after defined, except the Channel 
Islands, the Isle of Man, and such Territories as may for the 
Time being be vested in Her Majesty under or by virtue of 
any Act of Parliament for the Government of India', 

The Terms ‘Legislature’ and ‘Colonial Legislature’ shall 
severally signify the Authority, other than the Imperial 
Parliament or Her Majesty in Council, competent to make 
Laws for any Colony: 

The Term ‘Representative Legislature’ shall signify any 
Colonial Legislature which shall comprise a Legislative 
Body of which One Half are elected by Inhabitants of the 
Colony: 

The Term ‘Colonial Law’ shall include Laws made for 
any Colony cither by such Legislature as aforesaid or by 
Her Majesty in Council: 
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An Act of Parliament, or any Provision thereof, shall, in 
construing this Act, be said to extend to any Colony when 
it is made applicable to such Colony by the express Words or 
necessary Intendment of any Act of Parliament: 

The Term ‘Governor’ shall mean the Officer lawfully 
administering the Government of any Colony: 

The Term ‘Letters Patent’ shall mean Letters Patent 
under the Great Seal of the United Kingdom of Great Britain 
and Ireland. 

2. Any Colonial Law which is or shall be in any respect 
repugnant to the Provisions of any Act of Parliament 
extending to the Colony to which such Law may relate, 
or repugnant to any Order or Regulation made under 
Authority of such Act of Parliament, or having in the 
Colony the Force and Effect of such Act, shall be read 
subject to such Act, Order or Regulation, and shall, to the 
Extent of such Repugnancy, but not otherwise, be and 
remain absolutely void and inoperative. 

3. No Colonial Law shall be or be deemed to have been 
void or inoperative on the Ground of Repugnancy to the 
Law of England^ unless the same shall be repugnant to the 
Provisions of some such Act of Parliament, Order or Regu- 
lation as aforesaid. 

4. No Colonial Law, passed with the Concurrence of or 
assented to by the Governor of any Colony, or to be here- 
after so passed or assented to, shall be or be deemed to have 
been void or inoperative by reason only of any Instructions 
with reference to such Law or the Subject thereof which 
may have been given to such Governor by or on behalf of 
Her Majesty, by any Instrument other than the Letters 
Patent or Instrument authorising such Governor to concur 
in passing or to assent to Laws for the Peace, Order, and 
good Government of such Colony, even though such In- 
structions may be referred to in such Letters Patent or last- 
mentioned Instrument. 
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5, Every Colonial Legislature shall have, and be deemed 
at all Times to have had, full Power within its Jurisdiction 
to establish Courts of Judicature, and to abolish and 
reconstitute the same, and to alter the Constitution thereof, 
and to make Provision for the Administration of Justice 
therein; and every Representative Legislature shall, in 
respect to the Colony under its Jurisdiction, have, and be 
deemed at all Times to have had, full Power to make Laws 
respecting the Constitution, Powers, and Procedure of such 
Legislature; provided that such Laws shall have been 
passed in such Manner and Form as may from Time to 
Time be required by any Act of Parliament, Letters Patent, 
Order in Council, or Colonial Law for the Time being in 
force in the said Colony, 

6. The Certificate of the Clerk or other proper Officer of 
a Legislative Body in any Colony to the Effect that the 
Document to which it is attached is a true Copy of any 
Colonial Law assented to by the Governor of such Colony, 
or of any Bill reserved for the Signification of Her Majesty’s 
Pleasure by the said Governor, shall h^prima facie Evidence 
that the Document so certified is a true Copy of such Law 
or Bill, and, as the Case may be, that such Law has been 
duly and properly passed and assented to, or that such Bill 
has been duly and properly passed and presented to the 
Governor; and any Proclamation purporting to be pub- 
lished by Authority of the Governor in any Newspaper in 
the Colony to which such Law or Bill shall relate, and 
signifying Her Majesty’s Disallowance of any such Colonial 
Law, or Her Majesty’s Assent to any such reserved Bill as 
aforesaid, shall h^prima facie Evidence of such Disallowance 
or Assent. 

And whereas Doubts are entertained respecting the 
Validity of certain Acts enacted or reputed to be enacted 
by the Legislature of South Australia: Be it further enacted 
as follows: 
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7. All Laws or reputed Laws enacted or purporting to 
have been enacted by the said Legislature, or by Persons or 
Bodies of Persons for the Time being acting as such Legis- 
lature, which have received the Assent of Her Majesty in 
Council, or which have received the Assent of the Governor 
of the said Colony in the Name and on behalf of Her 
Majesty, shall be and be deemed to have been valid and 
effectual from the Date of such Assent for all Purposes 
whatever; provided that nothing herein contained shall be 
deemed to give Effect to any Law or reputed Law which 
has been disallowed by Her Majesty, or has expired, or has 
been lawfully repealed, or to prevent the lawful Disallow- 
ance or Repeal of any Law. 

[Note*, It may be worth mentioning that in 1937 section i of this 
Act amended by the substitution of the words ‘British India 
and British Burma* for ‘and such territories . . . India*. The object 
of this amendment was to bring the Act into line with the provisions 
of the Government of India Act, 1935, which inter alia separated 
Burma from India. The amendment was made by statutory order 
issued under the authority of the Government of India Act, 1935, 
s* 31 1 (5)* See Government of India (Adaptation of Acts of Parlia- 
ment) Order, 1937. S.R. and O. No. 230 of 1937, art. 2, Sched., 
Part II, p. 966.] 
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THE STATUTE OF WESTMINSTER, 1931 

An Act to give ^ect to certain resolutions passed by Imperial 
Conferences held in the years igsS and igso. 

[as Geo. 5, c. 4) [ix Dec. iggi] 

Whereas the delegates of His Majesty’s Governments in the 
United Kingdom, the Dominion of Canada, the Common- 
wealth of Austrcilia, the Dominion of New Zealand, the 
Union of South Africa, the Irish Free State and Newfound- 
land, at Imperial Conferences holden at Westminster in the 
years of our Lord nineteen hundred and twenty-six and 
nineteen hundred and thirty did concur in making the 
declarations and resolutions set forth in the Reports of the 
said Conferences: 

And whereas it is meet and proper to set out by way of 
preamble to this Act that, inasmuch as the Crown is the 
symbol of the free association of the members of the British 
Commonwealth of Nations, and as they are united by a 
common allegiance to the Crown, it would be in accord with 
the established constitutional position of all the members of 
the Commonwealth in relation to one another that any 
alteration in the law touching the Succession to the Throne 
or the Royal Style and Titles shall hereafter require the 
assent as well of the Parliaments of all the Dominions as of 
the Parliament of the United Kingdom: 

And whereas it is in accord with the established con- 
stitutional position that no law hereafter made by the 
Parliament of the United Kingdom shall extend to any of 
the said Dominions as part of the law of that Dominion 
otherwise than at the request and with the consent of that 
Dominion: 
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And whereas it is necessary for the ratifying, confirming 
and establishing of certain of the said declarations and 
resolutions of the said Conferences that a law be made and 
enacted in due form by authority of the Parliament of the 
United Kingdom: 

And whereas the Dominion of Canada, the Common- 
wealth of Australia, the Dominion of New Zealand, the 
Union of South Afiica, the Irish Free State and Newfound- 
land have severally requested and consented to the sub- 
mission of a measure to the Parliament of the United 
Kingdom for making such provision with regard to the 
matters aforesaid as is hereafter in this Act contained: 

Now, therefore, be it enacted by the King’s most Excel- 
lent Majesty by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the 
same, as follows : — 

1. In this Act the expression ‘Dominion’ means any of 
the following Dominions, that is to say, the Dominion 
of Canada, the Commonwealth of Australia, the Dominion 
of New Zealand, the Union of South Africa, the Irish Free 
State and Newfoundland. 

2. — (i) The Colonial Laws Validity Act, 1865, shall not 
apply to any law made after the commencement of this Act 
by the Parliament of a Dominion. 

(2) No law and no provision of any law made after the 
commencement of this Act by the Parliament of a Dominion 
shall be void or inoperative on the ground that it is repug- 
nant to the law of England, or to the provisions of any 
existing or future Act of Parliament of the United Kingdom, 
or to any order, nile or regulation made xmder \any such 
Act, and the powers of the Parliament of a Dominion shall 
include the power to repeal or amend any such Act, ordef, 
rule or regulation in so far as the same is part of the law of 
the Dominion. 
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3. It is hereby declared and enacted that the Parlia- 
ment of a Dominion has full power to make laws having 
extra-territorial operation. 

4. No Act of Parliament of the United Kingdom passed 
after the commencement of this Act shall extend, or be 
deemed to extend, to a Dominion as part of the law of 
that Dominion, unless it is expressly declared in that Act 
that that Dominion has requested, and consented to, the 
enactment thereof. 

5. Without prejudice to the generality of the foregoing 
provisions of this Act, sections seven hundred and thirty- 
five and seven hundred and thirty-six of the Merchant 
Shipping Act, 1894, shall be construed as though reference 
therein to the Legislature of a British possession did not 
include reference to the Parliament of a Dominion. 

6. Without prejudice to the generality of the foregoing 
provisions of this Act, section four of the Colonial Courts 
of Admiralty Act, 1890 (which requires certain laws to 
be reserved for the signification of His Majesty’s pleasure 
or to contain a suspending clause), and so much of section 
seven of that Act as requires the approval of His Majesty 
in Council to any rules of Court for regulating the practice 
and procedure of a Colonial Court of Admiralty, shall cease 
to have effect in any Dominion as from the commencement 
of this Act. 

7. — (i) Nothing in this Act shall be deemed to apply 

to the repeal, amendment or alteration of the British North 
America Acts, 1867 or any order, rule or regula- 

tion made thereunder. 

(2) The provisions of section two of this Act shall extend 
to laws made by any of the Provinces of Canada and to the 
powers of the legislatures of such Provinces. 

(3) The powers conferred by this Act upon the Parlia- 
ment of Canada or upon the legislatures of the Provinces 
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shall be restricted to the enactment of laws in relation 
to matters within the competence of the Parliament of 
Canada or of any of the legislatures of the Provinces 
respectively. 

8. Nothing in this Act shall be deemed to confer any 
power to repeal or alter the Constitution or the Constitution 
Act of the Commonwealth of Australia or the Constitution 
Act of the Dominion of New Zealand otherwise than in 
accordance with the law existing before the commencement 
of this Act. 

9. — (i) Nothing in this Act shall be deemed to authorize 
the Parliament of the Commonwealth of Australia to make 
laws on any matter within the authority of the States 
of Australia, not being a matter within the authority pf 
the Parlianaent or Government of the Commonwealth of 
Australia. 

(2) Nothing in this Act shall be deemed to require the 
concurrence of the Parliament or Government of the Com- 
monwealth of Australia in any law made by the Parliament 
of the United ELingdom with respect to any matter within 
the authority of the States of Australia, not being a matter 
within the authority of the Parliament or Government of 
the Commonwealth of Australia, in any case where it would 
have been in accordance with the constitutional practice 
existing before the commencement of this Act that the 
Parliament of the United Kingdom should make that law 
without such concurrence. 

(3) In the application of this Act to the Commonwealth 
of Australia the request and consent referred to in section 
four shall mean the request and consent of the Parliament 
and Government of the Commonwealth. 

10. — (i) None of the following sections of this Act, that 
is to say, sections two, three, four, five and six, shall extend 
to a Dominion to which this section applies as part of the 
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law of that Dominion tinless that section is adopted by the 
Parliament of the Dominion, and any Act of that Parliament 
adopting any section of this Act may provide that the adop- 
tion shall have effect dther from the commencement of this 
Act or from such later date as is specified in the adopting 
Act. 

(2) The Parliament of any such Dominion as aforesaid 
may at any time revoke the adoption of any section referred 
to in subsection (i) of this section. 

(3) The Dominions to which this section applies are the 
Commonwealth of Australia, the Dominion of New Zealand 
and Newfoundland. 

11. Notwithstanding anything in the Interpretation Act, 
1889, the expression ‘Colony*, shall not, in any Act of the 
Parliament of the United ]^ngdom passed after the com- 
mencement of this Act, include a Dominion or any Province 
or State forming part of a Dominion. 

12. This Act may be cited as the Statute of Westminster, 

1931- 
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THE STATUS OF THE UNION ACT, 1934 
No. 69 of 1934. 

{Assented to by His Majesty the King on the 22nd June^ 

Date of commencement^ August 22, 1934^) 

To provide for the declaration of the Status of the Union of 
South Africa; for certain amendments of the South Africa 
Act, 1909, incidental thereto, and for the adoption of certain 
parts of the Statute of Westminster, 1931, 

Whereas the delegates of His Majesty’s Governments in 
the United Kingdom, the Dominion of Canada, the Com- 
monwealth of Australia, the Dominion of New Zealand, the 
Union of South Africa, the Irish Free State and Newfound- 
land, at Imperial Conferences holden at Westminster in the 
years of our Lord 1926 and 1930, did concur in making the 
declarations and resolutions set forth in the Reports of 
the said Conferences, and more particularly in defining the 
group of self-governing communities composed of Great 
Britain and the Dominions as ‘autonomous communities 
within the British Empire, equal in status, in no way 
subordinate one to another in any aspect of their domestic 
or external affairs, though united by a common allegiance 
to the Crown and freely associated as members of the 
British Commonwealth of Nations’; 

And whereas the said resolutions and declarations in so 
far as they required legislative sanction on the part of the 
United Kingdom have been ratified, confirmed and estab- 
lished by the Parliament of the United Kingdom in an Act 
entitled the Statute of Westminster, 1931 (22. Geo. V. c. 4) ; 

And whereas it is expedient that the status of the Union 
of South Africa as a sovereign independent state as herein 
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before defined shall be adopted and declared by the Parlia> 
ment of the Union and that the South Afnca Act, 1909 
(9. Edw. 7. c. 9) be amended accordingly; 

And whereas it is expedient that the said Statute of West- 
minster, in so far as its provisions are applicable to the 
Union of South Africa, and an Afiikaans version thereof, 
shall be adopted as an Act of the Parliament of the Union of 
South Africa; 

Now, therefore, be it declared and enacted by the King’s 
Most Excellent Majesty, the Senate and the House of 
Assembly of the Union of South Africa, as follows: — 

1. In this Act the expression ‘the South Afnca Act’ 
means the South Afiica Act, 1909 (9. Edw. 7. c. 9) as 
amended from time to time. 

2. The Parliament of the Union shall be the sovereign 
legislative power in and over the Union, and notwithstand- 
ing anything in, any other law contained, no Act of the 
Parliament of the United Kingdom and Northern Ireland 
passed after the eleventh day of December, 1931,- shnU 
extend, or be deemed to extend, to the Union as part of the 
law of the Union, unless extended thereto by an Act of the 
Parliament of the Union. 

3. The parts of the Statute of Westminster, 1931 (22. 
Geo. V. c. 4) and the Afiikaans version thereof, set forth in 
the Schedule to this Act, shall be deemed to be an Act of the 
Parliament of the Union and shall be construed accord* 
ingly. 

4. (i) The Executive Government of the Union in 
regard to any aspect of its domestic or external affairs is 
vested in the King, acting on the advice of His Ministers 
of State for the Union, and may be administered by His 
Majesty in person or by a Governor-General as his repre- 
sentative. 
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(2) Save where otherwise expressly stated or necessarily 
implied, any reference in the South Africa Act and in this 
Act to the King shall be deemed to be a reference to the 
King acting on the advice of his Ministers of State for the 
Union. 

(3) The provisions of subsections (i) and (2) shall not 
be taken to affect the provisions of sections twelve^ 
fourteen^ twenty and forty-five of the South Africa Act and 
the constitutional conventions relating to the exercise of 
his functions by the Governor-General under the said 
sections. 

t 

5. Section two of the South Africa Act is hereby amended 
by the insertion after the word ‘implied’ of the words — 

‘heirs and successors’ shall be taken to mean His Majesty’s 
heirs and successors in the sovereignty of the United Kingdom 
of Great Britain and Ireland as determined by the laws relating to 
the succession of the Crown of the United Kingdom of Great 
Britain and Ireland. 

6. Sections twenty-six and forty four of the South Africa 
Act are hereby amended by the deletion of the words ‘a 
British subject of European descent’ in paragraphs {d) and 
(^) respectively of the said sections and the substitution 
^erefor of the words ‘a person of European descent who 
has acquired Union nationality whether — 

(i) by birth or 

(ii) by domicile as a British subject or 

(iii) by naturalization, or otherwise, in terms of Act 40 of 1927 
or of Act 14 of 1932.’ 

7. Section fifty-one of the South Africa Act is hereby 
amended by the deletion of the words ‘of the United King- 
dom of Great Britain and Ireland’ where they occur in the 
oath and in the affirmation prescribed by the said section, 
and by inserting the words ‘King or Queen (as the case may 
be)’ immediately after the words ‘His Majesty’. 


4303 
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8. Section sixty-four of the South Africa Act is hereby 
repealed and the following section substituted therefor: — 

64. When a Bill is presented to the Governor-General for the 
King’s assent he shall declare according to his discretion, but 
subject to the provisions of this Act, and to such instructions as 
may from time to time be given in that behalf by the King, that 
he assents in the King’s name, or that he withholds assent. The 
Governor-General may return to the House in which it originated 
any Bill so presented to him, and may transmit therewith any 
amendments which he may recommend, and the House may deal 
with the recommendation. 

9. Section sixty-seven of the South Africa Act is hereby 
amended by the deletion of the words, ‘or having been 
reserved for the King’s pleasure shall have received his 
assent’. 

10. Nothing in this Act contained shall affect the pro- 
visions of section one hundred and six of the South Africa Act, 
relating to an appeal to the King-in-Council, or the pro- 
visions of sections one hundred and fifty and one hundred and 
fifty-one of the said Act. 

11. ( i) Sections eight and sixty-six of the South Africa Act 
are hereby repealed. 

(2) Section sixty-five shall be repealed as from a date 
to be fixed by the Governor-General by pi‘oclamation in 
the Gazette. 

•12. This Act shall be known as the Status of the Union 
Act, 1934. 

Schedule 

The entire Preamble and sections i, 2, 3, 4, 5, 6, 1 1, and 
12 of the Statute (with the modifications in sections i, 4, 
and 1 1 referred to on p. 243 above) were enacted. 
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STATUTE OF WESTMINSTER ADOPTION 
BILL, 1937 

To provide for the adoption of sections two, three, four, five, 
and six of the Statute of Westminster, 1931, and for other 
purposes. 

Whereas the delegates of His Majesty’s Governments in the 
United Kingdom, the Dominion of Canada, the Common- 
wealth of Australia, the Dominion of New Zealand, the 
Union of South Africa, the Irish Free State and Newfound- 
land, at Imperial Conferences holden at Westminster in the 
years of Our Lord One thousand nine hundred and twenty- 
six and One thousand nine hundred and thirty, did concur 
in making the declarations and resolutions set forth in the 
Reports of the said Conferences, and more particularly in 
defining the group of self-governing communities composed 
of Great Britain and the Dominions as ‘autonomous com- 
munities within the British Empire, equal in status, in no 
way subordinate one to another in any aspect of their 
domestic or external affairs, though united by a common 
allegiance to the Crown and freely associated as members of 
the British Commonwealth of Nations’ : 

And whereas the said resolutions and declarations in so 
far as they required statutory force and effect on the part of 
the United Kingdom have been ratified, confirmed and 
established by an Imperial Act entitled the Statute of 
Westminster, 1931 (22 Geo. V. c. 4): 

And ^vhereas it is amongst other things enacted by section 
ten of the said Act that none of the following sections of that 
Act, that is to say, sections two, three, four, five, and six, 
shall extend to the Commonwealth of Australia as part of 
the law of the Commonwealth unless that section is adopted 
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• by the Parliament of the Commonwealth and any Act of 
that Parliament adopting that section may provide that the 
adoption shall have effect either from the commencement 
of the said Statute of Westminster, 1931, or from such later 
date as is specified in the adopting Act: 

And whereas it is desirable that sections two, three, four, 
five, and six of the said Statute of Westminster, 1931, shall 
be adopted by the Parliament of the Commonwealth of 
Australia: 

Be it therefore enacted by the King’s Most Excellent 
Majesty, the Senate, and the House of Representatives of 
the Commonwealth of Australia, as follows: 

1. This Act may be dted as the Statute of Westminster 
Adoption Act, 1937. 

2. Sections tw'O, three, four, five, and six of the Imperial 
Act entitled the Statute of Westminster, 1931 (which 
Act is set out in the Schedule to this Act), are adopted 
and the adoption shall have effect from the first day of 
January, One thousand nine hundred and thirty-eight. 
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THE STATUTE OF 
WESTMINSTER ADOPTION ACT 

No. 56 of 1942 
{Assented to October g, jg4S.) 

An Act to remove doubts as to the validity of certain Com- 
monwealth legislation, to obviate delays occurring in its 
passage, and to effect certain related purposes, by adopting 
certain sections of the Statute of Westminster, 1931, as from 
the commencement of the War between His Majesty the 
King and Germany. 

Whereas certain legal difficulties exist- which have 
created doubts and caused delays in relation to certain 
Commonwealth legislation, and to certain regulations made 
thereunder, particularly in relation to the legislation enacted, 
and regulations made, for securing the public safety and 
defence of the Coromonwealth of Australia, and for the 
more effectual prosecution of the War in which His 
Majesty the King is engaged: And whereas these legal 
difficulties will be removed by the adoption by the Parlia- 
ment of the Commonwealth of Australia of sections two, 
three, four, five and six of the Statute of Westminster, 1931, 
and by making such adoption have effect as from the com- 
mencement of the War between His Majesty the King and 
Germany: 

Be it therefore enacted by the King’s Most Excellent 
Majesty, the Senate, and the House of Representatives of 
the Commonwealth of Australia, as follows: 

1. This Act may be cited as the Statute of Westminster 
Adoption Act, 1942. 

2. This Act shall come into operation on the day on 
which it receives the Royal Assent. 
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3. Sections two, three, four, five and six of the Imperial 
Act entitled the Statute of Westminster, 1931 (which 
Act is set out in the Schedule to this Act) are adopted 
and the adoption shall have effect from the third day 
of September, One thousand nine hundred and thirty- 
nine. 

Schedule 

The whole of the Statute of Westminster, 1931. 


1 
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THE STATUTE OF WESTMINSTER 
ADOPTION ACT, 1947 (NEW ZEALAND) 

The Governor-General of New Zealand, in his speech at 
the opening of the New Zealand Parliament on February 22, 
1944, announced that his ministers proposed ‘to place before 
Parliament the question of the adoption of the Statute of 
Westminster, the enactment of which would bring New 
Zealand into line with the other self-governing dominions’. 
‘The adoption of this mcasture’, he said, ‘will remove doubts 
in the eyes of foreign powers regarding the sovereign status 
of New Zealand, and will at the same time have the practical 
effect of removing existing legal administrative difficulties 
both in New Zealand and in the United Kingdom.’* 

New Zealand had encountered the same difficulties as 
Australia (see pp. 216 a-e above), particularly during war- 
time, through the doubts of its power to legislate with extra- 
territorial effect and of the extent to which its laws in relation 
to shipping were repugnant to the Merchant Shipping Act, 
1894, and therefore void. And it was obliged, as was Aus- 
tralia, to reserve bills and to submit to some delay.* It was 
obstacles of this kind, as well as reasons of status, which 
prompted the Labour Government of Mr. Fraser to decide 
to follow the Australian example and to adopt the relevant 
sections of the Statute. However, the matter dropped and 
no action was taken until 1947. 

In the meantime New Zealand had to rely, as had 
Australia until its adoption of the sections in 1942, upon 

’ Xew JZ^aland ParliamerUary Debates, vol. 264, p. 7. 

* Sec R. O. McGechan in J. C. Beaglehole (ed.), New Z^alcmd and the 
Statute of IVestminsier, pp. 85-97. 
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ad hoc legislation by the United Kingdom Parliament to 
extend its powers. The Whaling Industry (Regulation) Act, 
1934, gave extra-territorial force to New Zealand legislation 
for the regulation of the whaling industry so far as such 
legislation applies to ships registered in New Zealand or to 
territory administered by New Zealand. Similarly the 
Emergency Powers (Defence) Act, 1939, and the Army and 
Air Force (Annual) Act, 1940, gave powers of extra- 
territorial legislation to New Zealand for certain specified 
matters. The Prize Act, 1939, also extended to New Zea- 
land. These Acts all applied to New Zealand, under the 
rule of construction in the Colonial Laws Validity Act, by 
express words. On the other hand, by the constitutional 
convention agreed upon in 1930 and recited in paragraph 3 
of the Preamble to the Statute, the request and consent of 
New Zealand to the passing of these Acts was required,* 
and it would appear that it was in fact obtained, but so long 
as section 4 of the Statute had not been adopted there was 
no legal requirement that this request and consent should 
be recited in the Acts and it is accordingly not recited. It 
would appear that one or two other Acts, like the Regency 
Acts of 1937 and 1943, might be held to apply by necessary 
intendment to New Zealand as part of the law of New 
Zealand.^ Though it does not appear that the request and 
consent of New Zealand to their passage was explicitly 
sought, there was consultation between the United King- 
dom and the Dominions and no objection to the passage of 
the Acts was made by New 2 ^aland or any other Dominion.® 

The only tangible product of the announcement in the 
Govemor-GeneraPs speech of February 22, 1944, was the 
initiation of some valuable public discussion in New Zealand 
of the effect of the Statute upon the Dominion and the 

* See above, pp. 231-2. 

* Sec Appendix B to A. E. Currie, New Zealand and the Statute of 
Westminster^ 1931. 

^ 319 H.C Deb., 5 s., 1452-3 and 392 H.C. Deb,, 5 s., 1251. 
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publication of two books in 1944: A. E. Currie’s Mew Zealand 
and the Statute of Westminster, ^ careful legal analysis of 
the position; and a collection of lectures by J. C. Beaglehole, 
F. L. W. Wood, L. Lipson, and R. O. McGechan, edited 
by J. C. Beaglehole, and entitled JVew the Statute 

of Westminster, The lecture by R. O. McGechan deals with 
the legal consequences of the adoption of the Statute,* but 
the other lectures deserve equal attention, for they combine 
to place the Statute in its broader political environment. 

In 1947 some new factors came into play.^ A bill to 
abolish the second chamber of the New Zealand Parliament 
— the Legislative Council — ^was introduced in the House of 
Representatives on August 5 by the Leader of the Opposi- 
tion, but on the second reading the Attorney-General raised 
the question whether the New Zealand Parliament had 
power to pass such legislation. Section 32 of the New Zea- 
land Constitution Act of 1852, which provided for a bi- 
cameral legislature, was one of those sections which was 
exempted from the amending power granted in the Act of 
1857.^ The only way in which all doubt could be removed 
was to request the Parliament at Westminster to pass an 
act to remove the restrictions remaining in the Act of 1857. 
This procedure could have been followed, had the New 
Zealand Parliament wished, without introducing any ques- 
tion of adopting sections 2-6 of the Statute of Westminster. 
However, the Prime Minister intervened with a proposal 
that, before any attempt should be made to alter the Con- 
stitution, the New Zealand Parliament should adopt sections 
2-6 and thereafter, following the procedure envisaged by 
section 4, request and consent to the enactment by the 

* Reference may be made also to Mr. McGechan’s article in jsfew 
Zealand Law Jovrnaly Feb. 1944, pp- 18 ff. 

^ See Mew Zealand Parliamentary Debates, vol. 377, pp. 123-9, ^ 97-222, 
320-41; vol. 279. pp. 531-44, 547-64, 870-86; and New Zealand 
Parliamentary Paper A- 13 of 1947. 

3 See above, p. 228. 
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Parliament of the United Kingdom of legislation to remove 
the restrictions embodied in the Act of 1857 and safe- 
guarded by section 8 of the Statute. The Prime Minister 
explained that New Zealand’s reluctance to proceed with 
the adoption of sections 2-6 as proposed in 1944 arose from 
a feeling that if such action had been taken during the war 
it might have been misrepresented by enemy propaganda 
as evidence that the British Commonwealth was being dis- 
membered. No such charge could now be made and it 
seemed most satisfactory, if additional freedom was to be 
sought in regard to the power of constitutional amendinent, 
to complete the job and remove all possible doubts about 
the general legislative competence of the Parliament of New 
Zealand by adopting sections 2-6 of the Statute. The Prime 
Minister’s proposal, put forward as an amendment on the 
second reading of the opposition bill to abolish the legislative 
council, was carried in a division on party lines by 39 to 37. 
Thereafter the Statute of Westminster Adoption Bill and the 
New Zealand Constitution (Request and Consent) Bill were 
passed without a division in the .House of Representatives 
and received the royal assent on November 25, 1947.* Soon 
after, the Parliament of the United Kingdom passed the 
New Zealand Constitution (Amendment) Act, 1947,^ which 
received the royal assent on December 10. The Act^ 
repealed the New Zealand Constitution (Amendment) Act 
of 1857 and declared that ‘it shall be lawful for the Parlia- 
ment of New Zealand by any Act or Acts of that Parliament 
to alter, suspend, or repeal, at any time, all or any of the 
provisions of the New Zealand Constitution Act, 1852’. In 
paragraph 4 of its Preamble it declares that New Zealand 

* They became Acts Nos. 38 and 44 of 1947 respectively. 

* 1 1 Geo, 6, c. 4, See 152 HX, D$b.^ 5 s., 1018-22, and 445 HX. Deb., 
5 s., 801-6, 859-60. 

® It may be noted that the Act as passed is identical in its terms with 
the Draft which the Parliament of New Zealand had submitted as a 
Schedule to its Request and Consent Act. 
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has requested and consented to the enactment of the Act, 
and by virtue of this declaration it extends to New Zealand 
under the rule of construction embodied in section 4 of the 
Statute of Westminster. 

One or two points may be noted about the Adoption 
Act itself. In the first place it provides, in section 2, that the 
adoption of the relevant sections of the Statute shall have 
effect from the commencement of the Adoption Act — ^which 
proved to be November 25, 1947. New Zealand did not 
choose, as Australia did,^ to use its power under section 
10 (i) of the Statute to make adoption date back to any 
time after the commencement of the Statute, viz. December 
II, 1931. The result is that any law passed by the United 
Kingdom Parliament between December 11, 1931, and 
November 25, 1947, that purports to apply to New Zealand 
— and examples of such laws are given on p. 322 above — 
continues to do so, unaffected by the adoption of sections 2-6 
of the Statute, for so long, at any rate, as the Parliament of 
New Zealand chooses. In order to remove any doubts on 
this point, there is included in the Adoption Act^ a declara- 
tion that all such acts shall be deemed to apply and extend 
to New Zealand and to have always applied and extended. 

An opportunity was taken in the Adoption Act also to 
clarify the meaning of the term ‘Dominion’ in section 4 of 
the Statute where there is the reference to the request and 
consent of a Dominion. Australia, it will be remembered,^ 
had asked in 1931 that, so far as she was concerned, the 
request and consent referred to in section 4 should be the 
request and consent of the Parliament and Government of 
the Commonwealth and this rule appeared in section 9 (3) 
of the Statute. New Zealand has decided that it shall be the 
request and consent of the Parliament of New Zealand and 
has embodied this rule in section 3 (i) of the Adoption Act» 

* See pp. 216 f~g. 

^ Section 3 (2). 

3 pp. 209-10 above. 
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THE STATUTE OF WESTMINSTER ADOPTION ACT, 1947 
No. 38 of 1947 

{Assented to November pj, 1947 •) 

An Act to adopt certain Sections of the Statute of West- 
minster, 1931. 

Be it enacted by the General Assembly of New Zealand in 
Parliament assembled, and by the authority of the same, as 
follows: 

1. This Act may be cited as the Statute of Westminster 
Adoption Act, 1947. 

2. Sections two, three, four, five and six of the Act of the 
Parliament of the United Kingdom cited as the Statute 
of Westminster, 1931 (which Act is set out in the 
Schedule to this Act), are hereby adopted, and {he 
adoption of the said sections shall have e^ct from 
the commencement of this Act, 

3. (i) For the purposes of section four of the said Statute 

of Westminster, 1931, the request and consent of 
New Zealand to the enactment of any Act of the 
Parliament of the United Kingdom shall be made 
and given by the Parliament of New Zealand, and 
not otherwise, 

(2) Every Act of the Parliament of the United Kang- 
dom passed after the commencement of the Statute 
of Westminster, 1931, and before the commence- 
ment of this Act, that purports to apply to New 
Zealand, or to extend to New Zealand as part of 
the law of New Zealand, shall be deemed so to 
apply and extend and to have always so applied 
and extended according to its tenor, notwithstand- 
ing that it may not be expressly declared in any 
such Act that New Zealand has requested, and 
consented to, the enactment thereof. 

Schedule 

The whole of the Statute of Westminster, 1931. 
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THE STATUTE AND THE INDIAN AND 
CEYLON INDEPENDENCE ACTS, 1947 

It might have seemed at first sight that the simple and 
obvious way in which to grant Dominipn status to India, 
Pakistan, and Ceylon would have been to add their names, 
by way of an amendment, to the list of Dominions in section 
I of the Statute of Westminster. When the time came in 
1947, however, the situation was not so simple as that. 
Partition in India meant that special and complicated 
legislation was needed and it was proper, therefore, that the 
powers of complete autonomy which were to be conferred 
on the new Dominions should find a place in the act of 
partition. In Ceylon also certain special provisions had to 
be made for setting up the Dominion and a simple reference 
to section i of the Statute would have been inadequate. 
Moreover, so far as India and Pakistan, were concerned, a 
simple reference to the Statute would have been inappro- 
priate, quite apart from the problems surrounding partition. 
For the Colonial Laws Validity Act, 1865, had never applied 
to India* and therefore section 2 (i) of the Statute which 
repeals that Act so far as the Dominions were concerned, 
would have had no operation for India. Finally, the new 
Dominions appear to have desired an immediate abolition 
of reservation and disallowance, a provision which the 
Statute did not embody. 

But although Dominion status has been conferred on 
India, Pakistan, and Ceylon by distinct acts and although 
the Indian Independence Act itself contains no express 
mention of the Statute of Westminster by name, yet it will 
be found that most of the fundamental sections of the Inde- 
pendence Acts — the ‘emancipating’ sections, so to speak — 

* Section i. 
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are ^lifted’, though with modifications, from the Statute. It 
is of some interest therefore to compare briefly the Inde- 
pendence Acts and the Statute in these respects. 

A comparison may begin most easily with the Ceylon 
Independence Act.* In this Act sections 2-6 and ii of the 
Statute are reproduced with the substitution of ‘Ceylon’ for 
‘Dominion’ in the appropriate places. Section 4 of the 
Statute appears as section i (i) of the Ceylon Independence 
Act and section ii of the Statute as section 4 (2). Then 
sections 2, 3, 5, and 6 of the Statute are grouped together 
as a First Schedule to the Ceylon Act, under the heading 
‘Legislative Powers of Ceylon’ and it is enacted by section 
I (3) of the Act that they shall have effect with respect to the 
legislative powers of Ceylon from the day when Ceylon 
acquires Dominion status. Ceylon has obviously received, 
therefore, the fullest powers which the Statute could confer 
and in this respect resembles South Africa, for example. 

For India and Pakistan section 2 (i) of the Statute, 
repealing the Colonial Laws Validity Act, was not appro- 
priate, as already explained. But section 2 (2) with its repeal 
of the rule of repugnancy — a rule which did apply to India 
— ^was relevant to the situation and it finds a place as section 
6 (2) of the Indian Independence Act.* Section 3 of the 
Statute appears in section 6 (i) of the Act; while the limited 
repeal of reservation in sections 5 and 6 of the Statute is 
swallowed up in section 6 (3) of the Act by a complete 
repeal of reservation and disallowance. Section 4 of the 
Statute, however, is not adopted in the Independence Act. 
Instead, the form of words which South Africa introduced 
into section 2 of the Status of the Union Act, 1934,^ is 
introduced into the Indian Act and section 6 (4) runs: 

‘No Act of Parliament of the United Kingdom passed on 
or after the appointed day shall extend, or be deemed to 

* n Geo. 6, c. 7. 

^ id & II Geo. 6, c. 30. 

^ See above, pp. 244-6. 
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extend, to either of the new Dominions as part of the law of 
that Dominion unless it is extended thereto by a law of the 
Legislature of the Dominion/ 

This is one instance of a tendency in the Indian Inde- 
pendence Act to introduce a more precise definition of the 
safeguards of Dominion legislative autonomy than is found 
either in the Statute of Westminster or in the Ceylon Inde- 
pendence Act. Thus while the Ceylon Act follows the 
Statute in speaking of the powers of the Parliament of a 
Dominion to repeal any ^existing or future Act of Parliament 
of the United l^ngdom’,^ the Indian Act speaks of Hhis or 
any existing or future Act of Parliament of the United 
Kingdom’.^ Does this mean that the legislatures of India 
and Pakistan can amend the Indian Independence Act but' 
that the legislatures of Ceylon and the old Dominions cannot 
amend the Ceylon Independence Act or the Statute of West- 
minster respectively? It can be argued convincingly that 
‘existing’ includes the Ceylon Act and the Statute, but if 
it does, why introduce ‘this’ into the Indian Act? And if it 
does not, why make a difference between India and Ceylon?^ 
Again, while the Ceylon Act and the Statute confine them- 
selves to a declaration that no United Kingdom Act shall 
extend to the Dominion unless it is expressly declared in that 
Act that the Dominion has requested and consented thereto, 
the Indian Act not only adopts the formula of the Status 
Act, as explained already, but also enacts that no Order in 
Council or other statutory instrument made on or after the 
day appointed for establishing the two Dominions shall 
extend to either Dominion/ These differences should not be 
exaggerated. Ceylon can itself enact similar provisions, if 
it chooses to do so, by virtue of the powers granted in the 

Ceylon Independence Act, First Schedule, para i (2) ; Statute of 
Westminster, section 2 (2). 

* Section 6 (2). My italics* 

® It may well be that the difference amounts to no more than a 
difference of draftsmen. ^ Section 6 (5). 



330 APPENDIX VII 

Ceylon Independence Act, just as South Africa has done.^ 

Two further points of interest to the student of the Statute 
of Westminster may be briefly mentioned* First of all, it 
would seem that the legislatures of India and Pakistan were 
not intended to be sovereign legislatures in the sense in 
which that term is applied to the Parliament of the United 
Kingdom. For it is provided in sections 6 (i) and (6) of the 
Indian Independence Act — ^no doubt at the request of those 
entitled to speak for the proposed new Dominions — that the 
legislature of each of the two Dominions shall have full 
power to make laws for that Dominion and that this power 
‘extends to the making of laws limiting for the future the 
powers of the Legislature of the Dominion\ Now the 
sovereignty of the Parliament of the United Kingdom is 
often illustrated by the proposition that it cannot bind itself 
or its successors; in this sense the legislatures of India and 
Pakistan are not sovereign. Ceylon, on the other hand, 
would appear to have a sovereign legislature in the same 
sense as the United Kingdom- The power of the Ceylon 
legislature to bind itself contained — to take no wider 
ground — ^in section 5 of the Colonial Laws Validity Act^ 
was removed by the Ceylon Independence Act. Ceylon 
thus attains a legislative sovereignty like that of the Parlia- 
ment of the Union of South Africa.^ 

The second point of interest is found in section 7 (2) of the 
Indian Independence Act where the assent of the Parliament 
of the United Kingdom is given to the omission from the 
Royal Style and Titles of the words ‘Indiae Imperator’ and 
‘Emperor of India^ This action is in accordance with the 
rules discussed in Chapter XII above. It was announced on 

* One further small difference may be noted. The Indian Inde- 
pendence Act, sections 6 (4) and (5) and the Ceylon Act, section i (i) 
speaks of *on or after the appointed day^; the Statute, section 4, says 
‘after the commencement of this Act*. 

* See pp. 224-5 above and Attorney-General for New South Wales v, 
Trethowan [1932] A.G. 526. 

^ See p. 241 above and Ndlwana v. JV.O., [1937] A.D, 229. 
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July I, 19485 in the British House of Commons^ that legis- 
lation had been passed by the Parliaments of the Dominions 
also, though it was not specified whether this included India, 
Pakistan, and Ceylon. Ceylon is boimd by these conventions, 
for in an agreement made with the United Kingdom Govern- 
ment, it affirmed its readiness to accept common allegiance 
to the Crown and to adopt and follow the resolutions of past 
Imperial Conferences.^ It is not so clear that India and 
Pakistan are bound, for they were not members of the 
Imperial Conference and in any case the resolutions adopted 
on these matters concerned only the United Kingdom and 
the Dominions existing at that time. Yet it is reasonable to 
infer that inasmuch as and for so long as India and Pakistan 
accept the name of Dominion, they accept also the rights 
of the Dominion Parliaments in this matter. In fact, how- 
ever, when the change of title was proclaimed on June 22, 
1 948, legislation had been passed by Canada, Australia, New 
Zealand, and South Africa, only. 


* 452 H,C, Deb.,, 5 s., 2379- 

* Cmd. 7257, Appendix II. 
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Provinces. 
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and appeal to Judirial Com- 
mittee, 25-6, 84. 9 I 8. 132, 198- 
9; power of sp<Tial refeiencc to 
Supreme Court of, 98; dispute 
with Newfoundland regarding 
Labrador, 90 n.-: Irish Free 
State to possess same status as, 
1 15-21, 260 ff.; defined as 
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of, 161-3, 164-5, c. vii, 204-7, 
227-30, 256; powers of Parlia- 
ment of, in respect of laws 
touching succession to throne, 
197-8, c. xii, of merchant ship- 
ping legislation, 196-7, of e.xira- 
territorial legbl ation, 1 93-4 ; 
action legarding abdication of 
Edward V III, 284-5. 

Canada, Lower, reprcs.cntative 
government in, 43 n.h 43 n.^ 

Canada, Union of, 1840, repre- 
sentative government in, 46; 
resp(jn.sible gov'ernment in, 46- 

Canada, Upper, representative 
gov'crnmcnt in, 43 n.*, 45 n.L 
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defined as Dominion in Statute, 
139-40, 238; surrenders Domi- 
nion Status in 1933, 3 n.^ 140, 
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c. vi; rules regulating power to 
pass laws affecting Dominions, 
148-9, 1 50-1; rules affecting 
power to pass laws extending to 
Dominions, 142-8, 150-3; rules 
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